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Before PCOLI TZ, H G3d NBOTHAM and DAVIS, Crcuit Judges.
W EUGENE DAVIS, Circuit Judge:”

Def endant s- Appel | ants Manuel Pacheco, Felipe Zaragoza, and
Ri cardo Bri bi esca appeal their respective convictions and sent ences
for violations of the Travel Act, 18 US C 8§ 2314, noney
| aundering, and conspiracy. For reasons that follow, we affirmthe
def endants' convictions, vacate their sentences, and remand for
resent enci ng.

| .

This case arises out of the operations of Defendant RM

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THQR R 47.5. 4.



Services International, Inc. ("RM"), which from 1991 to 1995
carried out a schene to defraud cash-strapped busi nesses in Mexico
of mllions of dollars. Pacheco opened RM in April 1991 in San
Ant oni o, Texas. Zaragoza and Bri bi esca were brought in as enpl oyees
of RM, and renmained so until the FBI shut the operation down in
June 1995. The defendants falsely held thenselves out as
sophi sticated m ddl enen in the arena of international finance. They
falsely claimed to have good contacts with legitimte financi al
institutions and |enders worldw de from whom they could obtain
| oans for their custonmers. Under this guise, the defendants induced
their victins to travel fromMexico to the United States and to pay
mllions of dollars' worth of fees to RM.

Though the particulars of the schene changed and becane nore
sophi sticated over time, RM's activities followed a characteristic
pattern.! Its custonmers cane prinmarily from Mexi co, where busi ness
financing was difficult to obtain. In nearly every instance, the
custoner was at a point of desperation, and was hoping to obtain
multi-mllion dollar loans in the international |ending comunity
to consolidate his debts and to keep his business alive. Upon
arriving at RM, the custoner was treated |like royalty. Pacheco
made a presentation on the international services he coul d provi de,
and regardless of how bleak the financial situation was, he

invariably informed the custonmer that RM could secure for himthe

The record bel ow enconpasses a trial transcript in excess of
10,000 pages and thousands of pages of docunentary exhibits
detailing the particulars of the defendants' schene. Lacking both
the inclination and the resources to recount the entire record
here, we necessarily confine our description of the defendants
actions to a general summary.



| oans he needed. First, however, the custonmer was required to pay
RM significant advance fees for a "feasibility study." These
studies consisted of translating the custoners' business and
financial docunents into English and appraising their properties.
RM m srepresented the qualifications of the people preparing the
studi es and overcharged for their services. The studies were then
assenbl ed into | eat her binders that supposedly were to be presented
to financial institutions in support of the custoners' |[|oan
requests. More often, however, the binders were nerely kept in
Zaragoza's office.

Once the prelimnary work was conpleted, Pacheco usually
informed the custonmer that he could expect his loan within thirty
days. Contrary to this assurance, however, the custoner soon net
W th excuses and delays. As tinme passed and the custoner becane
i ncreasi ngly anxi ous, Pacheco woul d propose an alternate plan for
qui ck funding, typically aletter of credit. In order to obtain the
letter of credit, the custonmer was required to pay additional fees
based on the face value of the instrument. Wen the custoner
received the letter of credit, however, he quickly discovered that
it was worthless. Mreover, the custoner then found that Pacheco
had di sappeared and could not be contacted. It was undi sputed at
trial that no RM custoner ever received a loan or a valid letter
of credit through the efforts of RM.

I n August 1996, a grand jury issued a 44-count superseding
i ndi ct mrent agai nst RM, Pacheco, Zaragoza, and Bri bi esca. Counts 1-
42 al l eged individual violations of 18 U S. C. 8§ 2314, and aiding

and abetting such violations. Count 43 all eged noney | aundering in



violation of 18 U . S.C. 8 1956(a)(2)(a), and aiding and abetting
such noney | aundering. Count 44 all eged conspiracy to carry out the
schene in violation of 18 U S.C. 8 371. The governnent also
included a demand for civil forfeiture of various properties,
including real estate, notor vehicles, and bank accounts, pursuant
to 18 U.S.C. 88 1956(a)(2)(A), 2314, and 982(a)(1).

Trial commenced in October 1996, and concluded in Decenber
1996. The jury returned 22 guilty verdicts against Pacheco--20
Travel Act counts? plus the noney | aunderi ng and conspiracy counts.
Pacheco was sentenced to concurrent terns of 60 nonths', 132
mont hs', and 180 nonths' inprisonnment on the conspiracy, Travel
Act, and noney | aundering offenses, respectively. Additionally, he
received concurrent 3-year supervised release terms, a $1, 150
mandat ory speci al assessnent, and was ordered to pay $8, 115,562 in
restitution. The jury found Zaragoza guilty on 10 Travel Act counts
pl us the noney | aundering and conspiracy counts. He was sentenced
to concurrent ternms of 60 nonths' inprisonnment on the conspiracy
offense and 90 nonths on the Travel Act and noney | aundering
of fenses. He further received concurrent 3-year supervised rel ease
terns, a $600 mandatory speci al assessnment, and was ordered to pay
$8, 115,562 in restitution. The jury found Bribiesca guilty on 9

Travel Act counts plus the noney | aundering and conspiracy counts.

2Before trial, the government and the defense reached a
Stipul ation and Agreenent whereby the governnent agreed to present
only half of the 42 Travel Act counts to the jury and to dism ss
the remaining counts prior to deliberations, and the defense
agreed, inter alia, to stipulate that the clients naned in the 21
di sm ssed counts had paid the anobunts |listed in the indictnment and
had not received any |loans. During trial, the governnent dropped
anot her Travel Act count and went forward only on the 20 renai ni ng
Travel Act counts plus the noney | aundering and conspiracy counts.
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Bri biesca was sentenced to concurrent terns of 97 nonths
i nprisonment on the conspiracy of fense and 60 nonths on the Travel
Act and noney | aundering offenses. He al so received concurrent 3-
year supervised rel ease terns, a $550 mandat ory speci al assessnent,
and was ordered to pay $6,600,692 in restitution. This appea
fol | oned.

.

Pacheco objects to the governnent's pursuit of nmultiple civil
forfeiture lawsuits in the nonths leading up to his crimnal trial,
arguing that the governnent's actions exhausted his resources,
chilled his ability to defend hinsel f, and vi ol at ed due process and
fundanental fairness. This argunent is without nerit. There is no
constitutional, statutory, or comon Jlaw rule barring the
si mul t aneous prosecution of separate civil and cri m nal proceedi ngs
agai nst the sane defendant. The Suprene Court has expressly held
that the governnent nmay pursue civil and crimnal actions either

si mul t aneousl y or successively. Standard Sanitary Manuf acturi ng Co.

v. United States, 226 U S. 20, 52 (1912); United States v. Kordel,

397 U.S. 1, 11 (1970). Apart fromhis groundl ess assertion that the
governnent's very pursuit of civil forfeiture in this case
evi dences bad faith, Pacheco fails to present any evidence that the
governnment was notivated by anything other than its legitinmate
interest in recovering stolen property. Indeed, the governnment
moved to stay the civil forfeiture proceedings pending the
resol ution of the crimnal proceeding. These are hardly the actions
of a body intent on using its "awesone and coercive power" to

deprive a defendant of due process and fundanental fairness. W



conclude that no right of Pacheco's was violated, and that no
prejudice resulted fromthe governnent's sinultaneous pursuit of
civil forfeiture and crim nal prosecution.

L1,

Pacheco and Zaragoza both challenge the trial court's ruling
admtting in evidence, without limtation, a threatening letter.
This letter was sent by Maruicio Aguirre Ocutt, an enpl oyee of
RM, to Eugenio Albo Mreno, a fornmer client of RM who had
attenpted to expose RM's fraudul ent practices. Pacheco argues t hat
the letter should have been excluded under Fed. R Evid. 404(b),
because it is extrinsic evidence not relevant to the issue of
i ntent. Zaragoza and Pacheco further argue that the letter should
have been excl uded under Fed. R Evid. 403, because its probative
value is outweighed by the danger of unfair prejudice. W find
t hese argunents unpersuasi ve.

The adm ssibility of evidence is a matter within the sound

di scretion of the trial court. United States v. Dixon, 132 F.3d

192, 196-97 (5th Cr. 1997). This court reviews the district

court's evidentiary rulings for an abuse of discretion. United

States v. Garcia Abrego, 141 F. 3d 142, 174 (5th Gr. 1998). W find
no abuse of discretion here. First, we agree with the governnent
that Rule 404(b) is inapplicable. The evidence of the threatening
letter was not extrinsic within the nmeani ng of Rul e 404(b), because
it involved conduct wthin the conspiracy. Paragraph 8 of the
supersedi ng i ndictnent charged that "it was a further part of the
af orenenti oned schene and artifice to defraud that the defendants

t hr eat ened enpl oyees and victins who tried to expose said schene."



In this circuit, acts commtted in furtherance of a charged

conspiracy are thenselves part of the conspiracy. Garcia Abreqo,

141 F. 3d at 175. The letter fromOrcutt to Moreno i s evidence of an
act commtted in furtherance of the charged conspiracy;
specifically, it is evidence of a threat designed to intimdate a
victim attenpting to expose the conspiracy. Such evidence
constitutes intrinsic evidence, and is not subject to exclusion

under Rule 404(b). See id.; United States v. Krout, 66 F.3d 1420,

1431 (5th Gr. 1995).3

Li kewi se, Rule 403 is inapposite. Mst evidence presented by
the governnent will be prejudicial to a crimnal defendant. But
Rul e 403 "only excl udes evi dence that woul d be unfairly prejudicial
to the defendant."” United States v. Townsend, 31 F. 3d 262, 270 (5th

Cir. 1994) (enphasis added). The threatening letter was adm tted as
direct evidence of the existence of the conspiracy charged, a
conspiracy in which both Pacheco and Zaragoza partici pated. Though
undoubtedly prejudicial in the sense that it was indicative of the
defendants' gquilt, the letter was not unfairly prejudicial. As
such, the district court did not abuse its discretion in admtting
the letter without limtation.
| V.

Pacheco asserts that the trial court erred in denying his

3Pacheco notes that the letter was not received by Mreno
until July 10, 1995, several weeks after the life of the conspiracy
alleged in the indictnent. That fact does not change our anal ysis.
This court has held that evidence of acts conmtted pursuant to a
conspiracy remains intrinsic evidence, even though it was adduced
before or after the dates alleged in the indictnent, so long as it
is"inextricably intertwined" with the crine charged. United States
v. Cenents, 73 F.3d 1330, 1337 (5th Gr. 1996); United States v.
Hass, 150 F. 3d 443, 449 (5th Cr. 1998).
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nmotion to conpel the governnent to elect counts on which to go to
trial, or to sever the trial into separate units. He argues that
joinder of all the offenses into one trial was prejudicial to him
due to the vol une and conpl exity of the docunentary and testi noni al
evidence. Simlarly, Zaragoza and Bribiesca contend that the
district court erred in denying their respective notions to sever.
Each argues that he was prejudiced by the spillover effect of the
vol um nous evidence against Pacheco and by the evidence of
Pacheco' s unsavory and potentially violent personal conduct. W
di sagr ee.

Denial of a notion to sever is reviewed for abuse of

discretion. United States v. Bernea, 30 F.3d 1539, 1572 (5th Cr

1994). The district court did not abuse its discretion in denying
t he def endants' notions. Wth respect to Pacheco's notion, prior to
trial the governnent agreed to present to the jury only 21 of the
42 Travel Act counts contained in the indictment. The trial
i nvol ved only three defendants and one conspiracy, and | asted only
two and a half nonths. This court has declined to find an abuse of

di scretion in cases of nuch greater nmagnitude and conplexity. See,

e.q., United States v. Phillips, 664 F.2d 971, 1016-17 (5th Cr.
1981) (6-month  trial; 36- count 100- page indictnent; 12
defendants); United States v. Martino, 648 F.2d 367, 385-86 (5th

Cr. 1981) (3-month trial; 35-count indictnment; 20 defendants; nore
than 200 wi tnesses). The case on which Pacheco relies, United

States v. Stratton, 649 F.2d 1066 (5th Gr. 1981), 1is not

applicable here, as the decision in that case was based on the

absence of a key defendant at trial and the resulting prejudice to



the other co-defendants. Accordingly, the district court did not
abuse its discretion in denying Pacheco's noti on.

Wth respect to Zaragoza's and Bri biesca's notions, it is the
general rule of this circuit that persons indicted together should

be tried together, especially in conspiracy cases. United States v.

Tencer, 107 F.3d 1120, 1132 (5th Cr. 1997). Under the abuse of
di scretion standard, a defendant challenging a district court's
denial of severance nust show that he suffered specific and
conpel ling prejudice against which the trial court was unable to
afford protection, and that this prejudice resulted in an unfair

trial. United States v. Cortinas, 142 F.3d 242, 248 (5th Gr.

1998). Zaragoza and Bri bi esca argue that they suffered conpelling
prejudi ce because of evidence that was offered only against
Pacheco. This court has held, however, that when one conspiracy
exi sts, severance i s not required, even when t he quantumand nature
of the proof is different as to each defendant, so long as the

trial court repeatedly gives cautionary instructions. United States

v. Rocha, 916 F.2d 219, 228 (5th Gr. 1990). Here, the district
court expressly instructed the jury on nunerous occasions to
eval uate separately the evidence against each defendant. These
repeated cautionary instructions were sufficient to protect agai nst

the threat of prejudice. See Zafiro v. United States, 506 U S. 534,

539 (1993). Consequently, the district court did not abuse its
di scretion in denying Zaragoza's and Bri biesca's notions.
V.
Al l three defendants chal |l enge the sufficiency of the evidence

as to the Travel Act counts and the conspiracy count. In review ng



sufficiency of the evidence, this court nust determ ne whether a
rational trier of fact could have found that the governnent proved
all essential elenments of the crinme beyond a reasonabl e doubt.

United States v. Mackay, 33 F.3d 489, 493 (5th Gr. 1994). For

purposes of this determ nation, we view the evidence in the |ight
nmost favorable to the jury verdict. 1d. Follow ng a careful review
of the testinony and exhibits in the record, we are satisfied that
t he evi dence was sufficient to sustain the defendants' convictions.

To prove a violation of 18 U S.C. § 2314, the governnent nust
show (1) a schene devised to defraud any person of noney by false
representations; (2) which causes or induces that person to travel
in interstate or foreign commerce in furtherance of that schene.

United States v. Kelly, 569 F.2d 928, 933 (5th G r. 1978). To prove

aiding and abetting, the governnent nust show that the defendant
associ ated hinself in some way with the crinme and participated in
it as if it were sonething that he wished to bring about. United

States v. Parekh, 926 F.2d 402, 407 (5th Cr. 1991). To prove

crimnal conspiracy, the governnment nust show (1) an agreenent
between two or nore persons; (2) to commit a crine against the
United States; and (3) an overt act commtted by one of the
conspirators in furtherance of the agreenent. Mickay, 33 F.3d at
493.

The evi dence agai nst Pacheco on the Travel Act and conspiracy
counts was not just sufficient; it was overwhel m ng. The gover nnent
presented a "caravan of msery" at trial--witness after w tness who
testified about their experiences wth Pacheco and RM, and

described in detail how Pacheco had mani pul at ed t hem and defrauded
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themout of mllions of dollars. The wi tnesses recounted one by one
how Pacheco i nduced themto travel to the United States, won their
confidence, persuaded them to pay his exorbitant fees, and then
abandoned themwi th no | oans and worthless letters of credit. The
governnent al so unveil ed evidence of incrimnating statenents nade
by Pacheco, and evidence that Pacheco nmade threats against forner
enpl oyees who m ght have exposed his schene. This evidence was nore
than sufficient for arational trier of fact to find Pacheco guilty
beyond a reasonable doubt as to each Travel Act count and the
conspiracy count.

Though the evidence agai nst Zaragoza and Bribi esca was not
quite so overwhel mng, it was still sufficiently damming to sustain
their convictions. Wth regard to Zaragoza, the governnent
present ed undi sputed evi dence that Zaragoza was an officer of RM
and was Pacheco's right hand nman. Several w tnesses testified that
Zar agoza t hreatened forner enpl oyees of RM who m ght "bring down"
their schene. One witness testified that he saw Zaragoza si gning
fraudulent letters of credit fromUniversal Funding and | nvest nent
("UFI"), and t he governnent presented evi dence that Zaragoza forged
a signature on a UFl letter of credit. A conmputer disk found in
Zaragoza's office contained further sanples of UFlI letters of
credit. Moreover, the governnent showed that Zaragoza was
instrunmental in establishing theidentity of two shell corporations
used by RM to carry out the schenme. Wth respect to Bribiesca, the
gover nnent established that Bribiesca attended and was an i ntegral
part of nunerous neetings between Pacheco and his clients, that

Bri biesca fraudulently m srepresented to a client that a letter of

11



credit was conpleted when it was not, and that Bribiesca used
buggi ng devices to listen to and nonitor RM's clients. Several
W tnesses further testified as to various m srepresentations mde
by Bribiesca in the course of his dealings with them Finally,
bl ank copies of various |letterheads used by RM in furtherance of
its schenme were found in Bribiesca's office. This evidence was
sufficient for a rational trier of fact to find that Zaragoza and
Bri bi esca ai ded and abetted Pacheco in his schene, and that they
conspired with Pacheco to further that schene. As such, their
convi ctions nust be affirned.
VI,

All three defendants further challenge the sufficiency of the
evidence as to the noney laundering count. To prove noney
| aundering under 18 U. S.C. 8§ 1956(a)(2)(A), the governnent nust
denonstrate that there was a transportation or transfer or attenpt
to transfer nonetary instrunments or funds froma place outside the
United States to a place inside the United States with the intent
to pronote the carrying on of a specified unlawful activity. United

States v. $9,041,598.68, 163 F.3d 238, 254 (5th Gr. 1998). To

prove aiding and abetting, the governnent nust show that the
defendant associated hinself wth the unlaw ul financi al
mani pul ations, participated in themas sonething he wi shed to bring
about, and sought by his actions to nake the effort succeed. United

States v. Wlley, 57 F.3d 1374, 1383 (5th Gr. 1995). Following a

careful review of the testinony and exhibits in the record, we
concl ude that there was sufficient evidence for arational trier of

fact to find each defendant guilty beyond a reasonabl e doubt of

12



nmoney | aunderi ng.

The record is replete with evidence supporting the noney
| aunderi ng convictions. Nunerous financial records, including wire
transfers and checks, show that approximately $4.2 mllion was
transferred fromvictins' accounts in Mexico to RM's accounts in
San Antonio. The testinony of RM's own accountant establishes that
much of this noney went directly into RM's overhead. Moreover,
numer ous wWitnesses testified that they were i npressed by the | avi sh
decor and opulent furnishings of RM, by the swank |uxury cars
driven by Pacheco, and by Pacheco's extravagant personal
appearance. The witnesses testified that these trappi ngs of success
were part of what i nduced themto entrust their noney to RM. Based
on this evidence, the jury was certainly entitled to infer that the
money transferred from Mexi co was used to pronote the defendants'
fraudul ent scheme. This and other circuits have found such evi dence
sufficient to sustain a conviction for noney | aunderi ng. See, e.q.,

United States v. Alford, 999 F. 2d 818, 824 (5th Cr. 1993); United

States v. Johnson, 971 F.2d 562, 565-66 (10th Cr. 1992).

Zar agoza concedes that the evidence was sufficient to convict
Pacheco of noney |aundering, but argues that the evidence was
nonet hel ess insufficient as to him He contends that there was no
evidence indicating that he had any control over RM's funds or
financial transactions, nor that he received anything from RM
ot her than regul ar paychecks and two | oans. In the absence of any
evi dence show ng that he was directly involved in RM's financi al
deal i ngs, Zaragoza asserts that his conviction for noney | aunderi ng

must be vacated. W disagree. A defendant is not shielded from

13



conviction for noney |laundering nerely by virtue of the fact that
he is not directly involved in the formal recei pt and di sbursenent
of funds. Here, the governnent presented substantial evidence that
Zaragoza was directly and intimately involved in a fraudul ent
schene to i nduce Mexi can conpanies to transfer their funds to RM's
accounts in the United States. The jury could readily infer that
Zaragoza was aware that these funds were being used to carry on the
operation, that he wished to bring this result about, and that he
directed his actions to that end. Whether Zaragoza was i mmedi ately
involved in the actual financial transactions is irrelevant, so
| ong as he associ ated hinself with those transacti ons and sought to
make them succeed. That being the case, we affirmhis conviction.
VI,

All three defendants argue that the district court appliedthe
Sentencing Guidelines incorrectly in determ ning their sentences.
This court reviews the district court's interpretation of the
gui delines de novo, and its application of the guidelines to the

facts for clear error. United States v. Cho, 136 F.3d 982, 983 (5th

Cir. 1998). A sentence inposed under the guidelines will be upheld
on appeal unless the defendant denonstrates that the sentence was
inposed in violation of the law, was inposed because of an
i ncorrect application of the guidelines, or was outside the range

of applicable guidelines and was unreasonable. United States v.

Leahy, 82 F.3d 624, 637 (5th Cr. 1996).
The relevant gqguideline provision for a noney |aundering
offense is US.S.G 8§ 2S1.1. The relevant fraud provision is

US S G 82Fl.1. Pursuant to U.S.S.G § 3D1.2(d), offenses covered

14



by these provisions are grouped together for sentencing. Because
the counts involve offenses of the sanme general type to which
di fferent guidelines apply, the of fense gui deline that produces the
hi ghest offense level will be applied. U S.S.G § 3D1.3(b). Inthis
case, for each defendant the guideline producing the highest
of fense level was Section 2S1.1, the noney | aundering provision.
Each defendant argues that the district court mscalculated the
"val ue of the funds" in determning the appropriate offense |evel
under Section 2S1.1. W agree.

Unlike the fraud guideline (Section 2F1.1), the noney
| aundering guideline is not prem sed upon the amount of "loss" a
schene produced, but rather on the "value of the funds" that were

| aundered. United States v. Allen, 76 F.3d 1348, 1369 (5th Cr.

1996). This court has explained that these are distinct standards
of measurenent:

Section 2S1.1 neasures the harm to society that noney

| aundering causes to | aw enforcenent's efforts to detect the

use and production of ill-gotten gains. Section 2F1.1 neasures
the harm to society and the individual suffered when an

i nnocent person is deprived of her noney. In applying Section

2S1.1, courts should followthe guideline' s plain |anguage and

focus on the value of the funds | aundered.
ld. at 1369.

Here, both the probation officer and the district court
applied the wong standard of neasurenent; they applied the |oss
standard to the noney |aundering guideline. In the origina
presentencing report ("PSR') for each defendant, the probation
officer identified the value of the funds transferred as
$8, 115, 562. The government objected, arguing that the total should

be $4,200,000, as that figure reflects the value of the funds
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actually transported from Mexico and the Dom ni can Republic to the
United States. The probation officer subsequently revised each
defendant's PSR In the revised PSR for each defendant, the
probation officer identified the "value of the funds" as
$6, 993, 275. Commenting on this revision, the probation officer
st at ed:

Accordi ng to our cal cul ati ons based on i nfornati on provi ded by

the FBI, the total anmount transported is $6,993,275.00. This

anount is based on all, or part of, the anmounts specified for
victimse naned in the indictnent and 4 additional victins

unnamed in the indictnment. The total includes $2,280, 000.00

i nvol ved in the Enrique Posadas transacti on.

Based on this revision, the probation officer used the figure of
$6, 993, 275 to determ ne the appropri ate of fense | evel under Section
2S1.1, rather than the governnent's figure of $4, 200, 000. In short,
the probation officer used the aggregate of the fraud |oss rather
than the val ue of the funds actually transferred in determ ning the
of fense | evel under the noney |aundering guideline. The district
court adopted the probation officer's calculations. The result was
an incorrect application of the guidelines in calculating the
def endants' sentences.

The governnent contends that the phrase "val ue of the funds"
as used in Section 2S1.1 should be broadly interpreted. The
additional $2.7 mllion, argues the government, could properly be
considered for sentencing purposes as relevant conduct under
US SG 8§ 1B1.3. W disagree. Though the relevant conduct
guideline is broad, it cannot erase the distinction, recogni zed by
this court in Allen, between | osses suffered and t he val ue of funds

transferred. W therefore vacate the defendants' sentences and

remand for resentencing on the noney |laundering counts. In
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calcul ating the value of the funds under Section 2Sl1.1(b)(2) on
remand, the district court is instructed to consider only those
funds shown to be transported into the United States with the
intent to carry on an unlawful activity. The district court may
consi der relevant conduct not charged in the indictnment in making

this determination, but is limted to relevant nobney | aundering

conduct. That is, the district court may consi der rel evant conduct
that involves the actual transportation of funds into the United
States with the intent to carry on an unlawful activity, but it may
not consider total |osses produced by the underlying fraudul ent
schene. 4

The defendants' remaining sentencing challenges are w thout
merit. Pacheco argues that the probation officer incorrectly
determ ned the total "value of the funds" under Section 2S1.1 by
i ncludi ng travel expenses and interest paid on the noney borrowed.
He i s m staken. Although the conputation contained in the original
PSR i ncl uded travel expenses and i nterest, the PSR was subsequentl|y
revised. The revised PSR elimnated travel expenses and interest
fromits calculations, and reduced the total from $8,940,029 to
$6, 993, 275. Though that figure was incorrect for the reasons given
above, it did not include travel expenses and interest.

Bri bi esca contends that he was i nproperly hel d account abl e for

“This instruction also relates to Pacheco's argunent that the
probation officer incorrectly added to the | oss cal cul ati on | osses
from nine individuals who were never nentioned in the indictnent.
The district court is not prohibited fromconsidering those | osses
just because the nine victins were never nentioned in the
indictnment. It nust, however, confine its consideration to those
funds transported to the United States with the intent to carry on
an unlawful activity. Proof of |oss, standing alone, may not be
used to calculate the value of the funds under Section 2S1.1

17



acts of the other defendants that occurred prior to Novenber 1993,
when he joined RM. He too is m staken. Although the original PSR
hel d Bribiesca accountable for the total value of the funds
fraudul ently obtai ned, the PSR was revised to reflect Bribiesca's
nmore limted participation in the conspiracy. The parole officer
reduced Bribiesca's total accountability from $8,940,029 to
$5,834,000. His total restitution was simlarly decreased to
$6, 600, 692. These reduced figures reflect Bribiesca' s shared
responsibility following his entry into the conspiracy; they do not
hol d hi maccount abl e for conduct that occurred before he joined the
conspiracy.
VIIT.

For the foregoing reasons, the defendants' convictions are

AFFI RVED, their sentences are VACATED, and this case is REMANDED to

the district court for resentencing.?®

5'n his reply brief, Zaragoza requests perm ssion to reurge
his request for a dowward departure on resentencing in |ight of
this court's decisionin United States v. Henm ngson, 157 F.3d 347
(5th CGr. 1998). That issue is not properly before this court, and
therefore we do not decide it. Nothing in this decision, however,
shoul d be read to prohibit the district court fromconsidering such
a request.
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