UNI TED STATES COURT OF APPEALS
FIFTH O RCU T

No. 97-50324

(Summary Cal endar)

GECFFREY E ROHDE,

Pl ai ntiff-Appellant,

ver sus

RI PPY SURVEYI NG COMPANY; C P RI PPY, President;
CLI NTON LAMONT RI PPY; VERNON HI LTON KI RBY,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Western District of Texas
(A-97-CV-14)

Novenber 19, 1997
Bef ore W ENER, BARKSDALE, and EMLIO M GARZA, C rcuit Judges.
PER CURI AM *

The plaintiff, CGeoffrey Rohde, appeals the district court’s
dism ssal of his enploynent discrimnation claim brought under
Title VIl of the 1964 G vil R ghts Act. 42 U.S.C. 88§ 2000e to
2000e-17. Rohde appeals only that portion of the district court’s

j udgnment di sm ssing his claimagai nst R ppy Surveyi ng Conpany, the

Pursuant to 5TH CR. R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



corporate defendant; he does not appeal the district court’s
di sm ssal against the individual defendants.

The district court dismssed Rohde’'s claim against Rippy
Surveying Conpany under FeD. R Qv. P. 12(b)(1) because Rohde
failed to produce conpetent evidence that R ppy Surveyi ng Conpany
had at |east 15 enployees))a necessary requirenment for subject
matter jurisdictionina T Title VIl claim The only evidence before
the district court relating to its subject matter jurisdiction
consisted of affidavits submtted by the defendants with their
motion to dismss, attesting to the fact that R ppy Surveying
Conpany enpl oyed fewer than 15 enpl oyees.

I n Rohde’s response to the defendants’ notion to dismss, he
did not dispute that Rippy Surveying Conpany had |less than 15
enpl oyees; he clainmed instead that R ppy Surveying Conpany and
several other conpani es shoul d be considered a “single entity” for
Title VII purposes. See Trevino v. Celanese Corp., 701 F.2d 397,
403-04 (5th Cir. 1983) (setting forth a four-part test for deciding
when di fferent conpani es should be considered a “single integrated
enterprise” under Title VII). 1In his notion, Rohde di scussed and
made reference to several exhibits and affidavits that allegedly
supported his “single entity” theory. He incorrectly assuned that
t hose exhibits were in the record, and he did not attach themto
his notion or in any way put thembefore the district court inthis

action.! Consequently, on the evidence before it, the district

1 | nstead, the referenced exhibits were attached to a
conplaint in an earlier proceeding that had been dism ssed for
failure to exhaust adm ni strative renedies and that was before a
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court correctly dismssed this action for lack of subject matter
jurisdiction under FeE. R CGv. P. 12(b)(1).2
We AFFI RM

different judge. The district court correctly concluded that the
exhibits were not in the record and not properly before the court.
FeEp. R CGv. P. 8, 10. Mor eover, although Rohde reattached his
original exhibits to his brief on appeal, they are not part of the
record on appeal and we cannot consider them See FED. R AppP. P
10(a); Topalian v. Ehrman, 954 F.2d 1125, 1132 & n.10 (5th Gr.
1992); Miunoz v. International Alliance of Theatrical Stage
Enpl oyees and Moving Picture Mach. Operators, 563 F.2d 205, 209
(5th Gr. 1977).

2 While the district court did not explicitly state that
the dismssal was wi thout prejudice, a dismssal under FED. R QCw.
P. 12(b)(1) is not a decision on the nerits, and in this case,
permts the plaintiff to pursue his claimin the sane or another
forumif he can establish the facts that give the court subject
matter jurisdiction. See Hitt v. Cty of Pasadena, 561 F.2d 606,
608 (5th Cir. 1977); 5A CHARLES ALAN WRI GHT AND ARTHUR R. M LLER, FEDERAL
PRACTI CE AND PROCEDURE § 1350 at 225 (2d ed. 1990); see also WIIlianmson
v. Tucker, 645 F.2d 404, 414 (5th CGr. 1981) (“Insofar as the
defendant’s notion to dism ss raises factual issues, the plaintiff
shoul d have an opportunity to develop and argue the facts in a
manner that is adequate in the context of the disputed i ssues and
evi dence. ”).
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