IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-50171
Summary Cal endar

Bl LLY RAY MCDONELL, JR. ,
Peti ti oner- Appel | ant,
vVer sus
JOE AGUI RRE, Warden,
Respondent - Appel | ee.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Texas
USDC No. EP-96-CV-481
~ August 10, 1998
Bef ore JONES, BARKSDALE, and DENNI'S, Crcuit Judges.
PER CURI AM *

Billy Ray McDowell, Jr., federal prisoner # 05317-069,
appeals fromthe district court’s dism ssal wthout prejudice of
his Bivens™ conplaint, construed as a petition for a wit of
habeas corpus under 28 U.S.C. 8§ 2241, for failure to obey an

order of the court. McDowell has filed a nmotion for | eave to

appeal in forma pauperis (IFP) on appeal and for injunctive

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.

" Bivens V. Six Unknown Naned Agents of Federal Bureau of
Narcotics, 403 U.S. 388 (1971).
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relief. MDowell’s notion for |eave to proceed on appeal IFP is
GRANTED. See Fed. R App. P. 24(a).

Because McDowel | does not chall enge the fact or duration of
his confinenent, but, rather, challenges the conditions of his
confinenent, his petition should be construed as a federal

prisoner’s civil rights conplaint under Bivens. See Cook v.

Texas Dep’'t of Crimnal Justice Transitional Planning Dep't, 37

F.3d 166, 168 (5th Cr. 1994).

A district court may sua sponte dism ss an action for
failure to prosecute or to conply wiwth any court order. Fed. R

Cv. P. 41(b); MCullough v. Lynaugh, 835 F.2d 1126, 1127 (5th

Cir. 1988). A sua sponte dismssal by the district court is

revi ewed for abuse of discretion. McCul | ough, 835 F.2d at 1127.

McDowel | s Decenber 24, 1996, notion, filed within ten days
of the district court’s Decenmber 18, 1996, order to amend, was in

substantial conpliance with the court’s order. See Haines v.

Kerner, 404 U.S. 519, 520 (1972) (pro se pleadings are entitled
to a liberal construction). Because McDowell’s petition should
have been construed as a civil rights conplaint, the district
court’s dismssal for failure to nane the proper respondent was

i nproper. The district court abused its discretion in dismssing
McDowel | s conplaint for failure to prosecute.

The district court’s judgnent is VACATED and the case is
REMANDED for further proceedings. MDowell’s notion for
injunctive relief is DEN ED

MOTI ON FOR | FP GRANTED; MOTI ON FOR | NJUNCTI VE RELI EF DENI ED;
VACATED AND REMANDED



