UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-50162
Summary Cal endar

RAVSBEY BLAKE HARRELL,
Peti ti oner- Appel | ee,
vVer sus

GARY L. JOHNSON, DI RECTOR, TEXAS DEPARTMENT
OF CRIM NAL JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ant .

Appeal fromthe United States District Court
for the Western District of Texas
(M3 96- Cv-131)

Novenber 21, 1997

Bef ore W ENER, BARKSDALE, and EMLIO M GARZA, G rcuit Judges.
PER CURI AM *

The Director of the Texas Departnent of Crimnal Justice,
Institutional Division, appeals the district court’s denial of his
FED. R CGv. P. 59(e) notion to alter or anend the judgnent,
contending that the court abused its discretion by dismssing
Ransey Bl ake Harrell’s habeas petition wthout, rather than wth,

prejudice. Harrell did not file a brief in opposition.

Pursuant to 5TH CR. R 47.5, the Court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



The summary judgnent constituted a judgnent on the nerits.
See Powell v. United States, 849 F.2d 1576, 1579 (5th G r. 1988);
10A CHARLES A. WRIGHT, ET AL., FEDERAL PRACTI CE AND PROCEDURE § 2719, at 7
(1983). Accordingly, the judgnent should have provided for
dism ssal with prejudice. We therefore MODIFY the judgnent to
reflect the dismssal as being with prejudice and AFFIRM the
j udgnent as nodifi ed.

AFFI RVED as MODI FI ED



