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Summary Cal endar

IN THE MATTER OF: BILLY R SHURLEY;
JANE BRYANT SHURLEY,

Debt or s.
WLLI AM H ARMSTRONG, |1,
Appel | ant,
vVer sus
TEXAS COMVERCE BANK, fornerly known as
Texas Commerce Bank - Austin, N A,
Appel | ee.
Appeal fromthe United States District Court
for the Western District of Texas
( MO 96- CV- 141)
March 11, 1998
Before JONES, SM TH, and STEWART, G rcuit Judges.
EDI TH H JONES, Circuit Judge:”
Appel lant WlliamH Arnstrong, Il trustee, represents a

creditor of the Estate of Billy R and Jane Bryant Shurl ey, Chapter
7 debtors since 1992. Arnmstrong contested the claim of Texas

Comrerce Bank N. A (TCB) for a deficiency arising fromtheir

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THQR R 47.5. 4.



guar antees of prom ssory notes owed by EX-1 MFreezer Joint Venture,
in which Billy R Shurley had been a partner. After sone
procedural ping-pong in the courts below, the district court
affirmed a bankruptcy court judgnent overruling Arnstrong’ s
objections. On appeal in this court, Arnstrong contends (1) that
the |l ower courts erred in their construction of the term®“defaul t”
in the underlying |oan agreenent between EX-I1M and TCB; (2) that
even if default originally occurred on April 28, 1989, EX-IMs | ate
paynment of this installnment cured any default; (3) that M. and
Ms. Shurley did not effectively waive their right to notice of a
foreclosure sale pursuant to 8 9.504(c) of the Texas Uniform
Comrerci al Code; and (4) that the Shurleys’ Chapter 7 trustee was
entitled to notice of the foreclosure sale. W affirm the
judgnents of the district and bankruptcy courts.

The background facts, recited in the district court’s
opinion, may be briefly summarized. As of Decenber, 1988, EX-IM
owed TCB $9 million principal, borrowed over a period of years but
evi denced by a | oan agreenent, security agreenents, assignnents and
the guarantees at issue here, dated Decenber 1, 1988. No | ater
than May 31, 1989, the Shurl eys execut ed guarantees whi ch were nade
“effective” as of Decenber 1, 1988. EX-IMfailed to make tinely
mont hly | oan paynents due on April 28 and May 28, 1989. Al though
EX-1 M caught up these paynents in August, 1989, it never becane
current on the obligations under the | oan agreenent.

On August 10, 1990, TCB sent witten notice to Ex-I mt hat

it was behind in its paynents. In 1992, the Shurleys filed a



Chapter 7 bankruptcy. In 1993, TCB foreclosed its lien on the
collateral for the obligation owed by EX-IM \While TCB gave the
Shur | eys advance notice of this public foreclosure sale, it did not
so notify their Chapter 7 trustee.

Texas |l aw provides that if a creditor undertakes to sel
collateral after default on a debt, he nust reasonably notify any
debtor, including a guarantor, of the tinme and place of a sale or
the date after which sale may occur unless +the debtor
“has . . . signed after default a statenent renounci ng or nodifying
his right to notification of [a commercially reasonable] sale.”
Texas Bus. & Conm Code § 9.504(c) (1991).! Two assertions are
critical to Arnstrong’s appeal. First, he contends that the TCB
| oan was not in default because of EX-IMs failure to nmake tinely
paynments on April 28 and May 28, 1989. Second, he asserts that the
Shurleys’ waiver was not effective after the dates of default
because it was made “effective” as of Decenber 1, 1988, and it was
not sufficiently specific as a waiver.

The bankruptcy and district courts held against

Arnmstrong’ s contentions, and we concur. The |l ower courts concl uded

IU.S.C. 8 9.504(c). In pertinent part:

Unl ess col lateral is perishable or threatens to decline
speedily in value or is of a type customarily sold on a
recogni zed market, reasonable notification of the tinme
and place of any public sale or reasonable notification
of the tinme after which any private sale or other
i ntended di sposition is to be made shall be sent by the
secured party to the debtor, if he has not signed after
default a statenent renouncing or nodifying his right to
notification of sale.




that EX-IM defaulted in its paynents on April 28 and May 28 and
t hat the guarantees, executed approximately May 31, post-dated the
default as required by 8 9.504. These findings are correct.
Armstrong contends that the loan did not fall into
default for non-paynent until ten days after a paynent was due and
witten notice was conmmuni cated fromthe | ender to EX-IM Al t hough
t he Decenber 1, 1988 | oan agreenent describes a non-paynent “event
of default” in the terns described by Arnstrong, the | oan agreenent
specifically distinguishes between a default and an “event of
default.” Section 6.1(a) of the Loan Agreenent. As explained in
the “definitions” section of the agreenent, an event of default
means an event specified in 8 6.1 “provided that there has been
satisfied or net any requirenent or condition specified in this
agreenent for the giving of notice . . .7, while “default shal

mean any of the events specified in such section, whether or not

any other requirenment or condition has been satisfied or net.”
(enphasi s added) Section 1.1 of Loan Agreenent. The occurrence of
non- paynent of an installnment on its due date was thus a default
under the | oan agreenent.

Arnmstrong also contends that the April 28 and May 29
defaults were “cured” when EX-I1M made | ate paynents in August of
that year. Security Pacific National Bank v. Kirkland, 915 F.2d
1236, 1241 (9th Gr. 1990). If the nade-up paynents had actually
cured EX-IMs default, this argunent mght be persuasive.

Arnstrong does not, however, rebut the testinony of a TCB executive



t hat notw t hstandi ng t hese paynents, the default on the | oan to EX-
| M was never agai n cured.

The lower courts also correctly rejected Arnstrong’s
argunent that the guarantees took effect pre-default. Because the
Texas U.C.C., at 8 9.504(c), states only that debtors nmust sign the
wai ver of notice of a foreclosure sale after default, the guaranty
executed on May 31, 1989 clearly fulfilled that requirenent.
Arnmstrong woul d have this court hold that the “effective” date of
the guarantees (six nonths earlier) is controlling, but to do so
contradicts the express |anguage of the statute. Further, as
appel l ee points out, if the statute said that a wai ver need only be
“effective” after default, a lender could easily circunvent the
notice provision by requiring its borrower to agree prior to
default that a waiver would be “effective” at a |later date.

Arnmstrong also contends that the Shurleys’ waiver of
8 9.504(c) notification is not specifically contained in their
guarantees. On the contrary, we agree with the inplicit findings
of the bankruptcy and district courts that the wording of the
guarantees is broad enough to have effected such a waiver. Texas
| aw underscores that “[t]his provision of 8§ 9.504(c) has been
strictly construed to require a specific, know ng waiver of the
right to notice.” Al Valley Accept. Co. v. Durfey, 800 S W2ad
672, 675 (Tex. Ct. App. - Austin 1990). One of the Shurleys’
guar ant ees st at ed:

[t] he obligations, covenants, agreenents and

duties of Guarantors under this Guaranty shall

in no way be affected or inpaired by reason of

the happening fromtinme to tine of any of the

5



followng wth respect to the Loan Docunents,
wi thout the necessity of any notices to, or
further consent of, either Guarantor:

* * * *x %

(g) The vol unt ary or i nvol unt ary
I i qui dati on, di ssol uti on, sal e of any
col | ateral, :

* x % * x (enphasis added).

Al though this Ilanguage is enbedded anong several provisions
generally waiving or I|limting the guarantors’ rights, it
specifically absol ves the bank of providing notice of the sale of
any collateral. Because this guarantee was signed by the Shurl eys
after EX-IMs default, it was sufficient to conform to the
requi renents of 8 9.504(c).

Final ly, because the Shurl eys executed vali d post-default
renunci ations of their right to notice of forecl osure sale of TCB' s
collateral, they had no further interest in notification that could
be transferred to their Chapter 7 trustee nearly two years |ater.
The trustee, who steps into the shoes of the debtor, was bound by
the Shurleys’ pre-petition waiver of notice. See, e.g., In re:
Wy, 827 F.2d 140, 142 (7th Cr. 1987).

For the foregoing reasons, the judgnents of the | ower

courts are AFFI RVED



