IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-41472
Summary Cal endar

STARLEN MCNAI RY

Pl ai ntiff-Appellant,
ver sus
M CHAEL W LSQON, Seni or Warden, M chael Unit;
HOLLAND R. PI CKLE, Captain, M chael Unit;
ADONI A JEAN MCCALEY, Nurse, M chael Unit;
JAMVES A SNOWN Correctional Oficer |11,
M chael Unit; LEVIE PRRM Correctional Oficer,
M chael Unit,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 6:97-CV-267

May 11, 1999

Before DAVIS, DUHE , and PARKER, Circuit Judges.
PER CURI AM *

Starlen McNairy, Texas prisoner # 517613, appeals the
magi strate judge’s dism ssal wthout prejudice of his 42 U S. C
8§ 1983 action for failing to exhaust admnistrative renedies. He
argues that, although he had not exhausted his admnistrative
remedi es before filing suit, he exhausted such renedies while his

suit was pending. MNairy' s notice of appeal was filed nore than

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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30 days after the final judgnent and was thus untinely. See Fed.
R App. P. 4(a)(1). However, the notice of appeal was tinely
filed followng the denial of MNairy’' s postjudgnent notion,

whi ch the magi strate judge correctly construed as a Fed. R G v.

P. 60(b) notion. See Harcon Barge Co. v. D & G Boat Rentals, 784

F.2d 665, 667 (5th Gr. 1986)(en banc). W review the denial of

the Rule 60(b) notion for abuse of discretion. Carim v. Royal

Caribbean Line, Inc., 959 F.2d 1344, 1345 (5th Gr. 1992).
McNairy filed his suit after the effective date of the
Prison Litigation Reform Act (PLRA) (April 26, 1996), and his

case is thus governed by the provisions therein. See Underwod

v. Wlson, 151 F.3d 292, 293 (5th G r. 1998). The PLRA anended
42 U.S.C. § 1997e to require that a prisoner nmust exhaust his
admnistrative renedies before filing a 8 1983 action. See

8§ 1997e(a). MNairy did not exhaust adm nistrative renedies
before filing suit, and his exhaustion of adm nistrative renedi es
during the pendency of his suit does not satisfy the requirenents

of § 1997e(a). See Underwood, 151 F.3d at 296. The mmgi strate

judge did not abuse her discretion in denying McNairy’'s
postj udgnment notion challenging the magi strate judge’s di sm ssal
of his suit for failing to exhaust adm nistrative renedies.

AFFI RVED.



