IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-41397
Summary Cal endar

THE PI LLSBURY COMPANY,
Pl ai ntiff-Appellant,
V.
MARLEN RESEARCH CORPCRATI ON,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas
(4:96- CV-199)

Oct ober 7, 1998

Bef ore KING BARKSDALE, and STEWART, Circuit Judges.
PER CURI AM *

Followng a jury trial, the district court entered a
j udgnent against plaintiff-appellant The Pillsbury Conpany
absol vi ng def endant - appel | ee Marl en Research Corporation of
liability follow ng a nmachi ne breakdown and subsequent
contam nation of The Pillsbury Conpany’ s cooki e dough. The
Pill sbury Conpany appeals the district court’s denial of its

motion for a newtrial. W affirm

"Pursuant to 5THCGR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



| .  FACTUAL & PROCEDURAL BACKGROUND

In early 1994, The Pillsbury Conpany (Pillsbury) bought a
food punp from Marl en Research Corporation (Marlen) for use in
produci ng slice and bake cookie dough in Pillsbury’s Denison,
Texas plant. Marlen trained Pillsbury enpl oyees on the proper
use and care of the machine. The Deni son food punp included, as
standard equi pnent, a funnel nmade of Delrin plastic that
connected a large hopper filled with m xed dough to a punp
attached to tubing, which wapped the dough for retail sale.

In April 1994, shortly after the food punp went into
operation, Pillsbury had a problemw th chocol ate chi ps bunchi ng
up inside the funnel. Sporadically, this problemresulted in
sone dough packages consisting entirely of chocol ate chips, as
the punp rel eased the bunched chocolate chips all at once into
the tubing. After Pillsbury reported this problemto Mrlen,
Marl en recommended that Pillsbury replace the Delrin plastic
funnel wth a funnel made of Lexan plastic. This recomrendati on
was based on Marlen' s experience with a simlar bunching problem
at a General MIIls plant in the 1980s, which was sol ved through
use of a Lexan funnel. Marlen ordered the Lexan funnel for the
Deni son food punp.

In May 1994, a Pillsbury enpl oyee inadvertently put a wench
into the Denison food punp along with a batch of dough, janm ng
t he punp, breaking sonme punp conponents, and scraping the punp

itself. Coincidentally, Marlen enployees were present at the



Deni son plant at the tinme, and they disassenbled the punp and
ordered replacenent parts. After installing these parts, a
Mar | en enpl oyee noted on a service report that the punp was now

operating “satisfactorily,” but also wote that the punp had been
bent, which “nust be corrected ASAP.” The next day, another

Mar| en enpl oyee verified that the punp was operating
“satisfactorily,” and Pillsbury returned the punp to norna
oper ati ons.

In June 1994, Pillsbury received and installed the Lexan
pl astic funnel, replacing the Delrin funnel. Pillsbury then
conducted a series of test runs with the new funnel and
determ ned that the Lexan funnel alleviated the chocolate chip
bunchi ng problem After these tests, the punp resuned norna
production. Pillsbury enployees perforned ordi nary nai ntenance
on the punp on June 20 and 27, noting nothing unusual inits
condi tion.

On July 4, 1994, a Pillsbury maintenance worker noticed that
two pieces of Lexan were mssing fromthe funnel. Norma
production continued until July 6, when a Marlen enpl oyee, at the
plant for an unrelated matter, |earned of the m ssing Lexan and
di sassenbl ed the punp. This tine, three pieces of Lexan were
m ssing. The m ssing pieces corresponded to the areas of the
funnel attached to the punp parts damaged in the wench accident.
Foll ow ng this discovery, Pillsbury halted production and sold as
scrap all dough possibly contam nated with the Lexan pieces.

Pillsbury filed suit against Marlen in the 59th Judici al



District of Grayson County, Texas, alleging negligence and breach
of an inplied warranty to performrepairs in a good and
wor kmanl i ke manner. Marlen renoved the case to the United States
District Court for the Eastern District of Texas, Shernman
Division. After a three-day trial, the jury deliberated for
el even mnutes and returned a verdict for Marlen. The district
court denied Pillsbury’'s notions for a newtrial and
reconsi derati on.
Il. STANDARD OF REVI EW
The grant or denial of a notion for a newtrial wll not be

reversed absent abuse of discretion. Cal casi eu Marine Nat’'l Bank

v. Gant, 943 F.2d 1453, 1464 (5th Gr. 1991). A district
court’s denial of a newtrial notion is reviewed nore
deferentially than a district court’s decision to grant such a

nmotion. Brady v. Fort Bend County, 145 F.3d 691, 713 (5th Gr.

1998). As the trial judge has the opportunity to observe the
witnesses in alive trial, the district court abuses its
discretion in denying a notion for new trial on evidentiary

grounds only if “there is an absol ute absence of evidence to

support the jury's verdict.” Roberts v. Wal-mart Stores, Inc., 7
F.3d 1256, 1259 (5th Cr. 1993). This deference “‘operates in
harnmony with deference to the jury’s determ nation of the weight
of the evidence and the constitutional allocation to the jury of
questions of fact.’” Brady, 145 F.3d at 713 (quoting Shows v.
Jam son Bedding, Inc., 671 F.2d 927, 930 (5th Gr. 1982)).

I11. DI SCUSSI ON



Pillsbury raises two i ssues on appeal --(1) insufficient
evi dence supported the jury' s verdict that Marlen did not breach
its inplied warranty to nmake good and wor kmanli ke repairs and (2)
the jury was notivated by passion or prejudice. W discuss each
of these issues in turn.

Pillsbury contends that the district court’s refusal to
grant a newtrial on the inplied warranty clai mwas an abuse of
discretion. W disagree. Before the jury began deli berations,
the district court instructed as foll ows:

When parties contract to repair or nodify existing

t angi bl e goods, the | aw deens a warranty or

representation to be nmade by the repairer that al

repairs or nodifications to existing tangi bl e goods are

made in a good and wor kmanl i ke manner. A good and

wor kmanl i ke manner is that quality of work perfornmed by

one who has the know edge, training or experience

necessary for the successful practice of a trade or

occupation and perfornmed in a manner generally

consi dered proficient by those capable of judging such

work. This warranty does not require the repairer to

guarantee the results of their work; the warranty only
requi res those who repair or nodify existing tangible

goods to performthose services in a good and

wor kmanl i ke manner.

Pill sbury argues that no evidence supports the jury’s
conclusion that Marlen repaired the food punp funnel with the
sane | evel of proficiency as a repairer with Lexan experti se.
Pillsbury insists that while it offered evidence at trial show ng
Marl en’s conplete | ack of experience with Lexan, Marlen failed to
of fer any evidence suggesting that it had such Lexan experti se.
Therefore, Pillsbury concludes, there is an absence of any
evi dence supporting the jury verdict. However, this

characterization of the record ignores evidence on which the jury



could legitimately have relied in concluding that Marlen
fulfilled its duty to Pillsbury.

First, Marlen introduced evidence that the only other tine
it had ever encountered a chocol ate chip bunching problemwth a
food punp, it successfully solved the problemby switching the
Delrin funnel with a Lexan funnel. This experience with the
Ceneral MIls food punp and the success of the Lexan funnel in
remedying a situation simlar to Pillsbury’'s gave Marlen sone
measure of experience using Lexan funnels in food punps. The
jury could rationally have relied on this evidence to concl ude
that Marlen had acted in a good and wor kmanl i ke manner - -t hat
Marl en had the requisite Lexan experti se necessary to recomrend
Lexan for the Denison food punp.

Second, even Pillsbury admts that the Lexan funnel did, in
fact, alleviate the chocolate chip bunching condition. The
sinple fact that Marlen recommended a successful renedy, the
Lexan funnel, for the very problemw th which Pillsbury
approached Marlen with, inplies that Marlen possessed a | evel of
expertise both in repairing its food punps and in using Lexan
funnel s.

Third, Pillsbury chose not to repair the wench-danmaged
punp. The jury could have concl uded that the dented punp caused
the Lexan filter corrosion; there is no evidence that but for the
wrench accident, the filter would nonet hel ess have di sintegrated.
Marl en infornmed Pillsbury that the punp had been danaged by

indicating on its service formthat the punp needed to be



repaired “ASAP.” In addition, Pillsbury enployees performng

mai nt enance after the Lexan funnel was installed and the punp was
damaged did not note any wear on the funnel. Here, a

know edgeabl e custoner, trained by the manufacturer, chose not to

repair its own machine. In Sears, Roebuck & Co. v. Nichols, 819

S.W2d 900 (Tex. App.--Houston [14th Dist.] 1991, wit denied), a
Texas court of appeals held the inplied warranty was fulfilled in
circunstances simlar to these. |In that case, an infornmed
custoner insisted that only sonme recommended repairs be nade to a
| awmnnower, and the absence of one of the repairs led to a
breakdown of the nmower. [d. at 902. The Texas court of appeals
held that the inplied warranty protects custoners frominferior
services but does not allow custoners to escape the consequences
of their own decisions. |d. at 905. The jury in this case was
simlarly entitled to find that Pillsbury knew the punp had to be
repai red, chose not to do so, and nust take responsibility for
its own deci sion.

These exanpl es are not necessarily exhaustive, but they need
not be. They are all rational bases upon which the jury could
have decided that Marlen’s decision to recomend a Lexan funnel
met the |level of proficiency necessary under the inplied warranty
theory. The jury could have found that Marlen’s decision
conported with the decision one with know edge, training, or
experience with Lexan woul d nake. Because the record is not
devoi d of any evidence suggesting Marlen net this burden, we wll

not disturb the district court’s judgnent and deni al of



Pillsbury’s new trial notion

Pillsbury also argues on appeal that the district court
shoul d have granted a new trial because the short jury
del i berati ons evidenced passion or prejudice. Though it is true
that if the jury verdict resulted from passion or prejudice, a

new trial is the proper renedy, Wells v. Dallas |Indep. Sch.

Dist., 793 F.2d 679, 683 (5th Cr. 1986), such evidence of
i nproper notivation is |acking here.
Pillsbury bases its contention that the duration of the jury

del i berati ons provides a basis for reversal on Kearns v. Keystone

Shi pping Co., 863 F.2d 177, 182 (1st Cr. 1988), in which the

First Crcuit held that, even though the absolute tinme of

deli berations is irrelevant, when short deliberations are coupled
with insufficient evidence, the district court should set aside
the verdict. This is an unspectacul ar proposition and one that
coul d be reached w thout exam ning the I ength of deliberations.
As di scussed above, in this case the evidence is sufficient and
therefore Kearns does not apply. As the First Crcuit later
articulated, if the evidence is sufficient to support the
verdict, the “conplaint [that short jury deliberations evidence a
verdi ct infected by passion or prejudice] is easily defeated.”

Ahern v. Scholz, 85 F.3d 774, 785 (1st Cr. 1996).

This circuit’s case | aw nmakes clear that the actual tinme of
deliberations is irrelevant to the legitinmcy of the judgnent.
In affirmng a verdict based on a jury’s fourteen-m nute

del i berations, this court stated, “W cannot hold an hour-gl ass



over a jury. |If the evidence is sufficient to support the
verdict, the length of tine the jury deliberates is inmaterial.”

Marx v. Hartford Accident & Indem Co., 321 F.2d 70, 71 (5th G

1963). More recently, we affirmed a district court’s refusal to
grant a newtrial after a jury deliberated only ten m nutes.

@Quaranty Serv. Corp. v. Anerican Enplovyers’ Ins. Co., 893 F. 2d

725, 729 (5th Gr. 1990)(“The evidence in this case supports the

verdict of the jury; therefore, it is of no inportance that the

jury’s determnation was nade in only ten mnutes.”), nodified on

ot her grounds, 898 F.2d 453 (5th Gr. 1990). Pillsbury’s

suggestion that the jury in this case quickly considered
negl i gence defenses in deciding the inplied warranty claimis
irrelevant to the legitimacy of the verdict. As the record
supports the jury' s verdict, Pillsbury s argunent that the trial
court abused its discretion by not ordering a newtrial on the
basis of the jury' s short deliberations |acks nerit.
V. CONCLUSI ON
For the foregoing reasons, we AFFIRM the district court’s

denial of Pillsbury’'s newtrial notion.



