IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-41372
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
EDUARDO PAYAN,

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Southern District of Texas
USDC No. B-97-CR-221-S1
 May 28, 1999

Bef ore POLI TZ, BARKSDALE, and STEWART, Circuit Judges.
PER CURI AM *

Eduardo Payan appeal s his convictions of seven counts of
theft by a governnent enpl oyee of property in the care and
custody of the United States. Payan contends that the instant
prosecution is precluded by the terns of a plea agreenent he
entered in 1994. This prior agreenent, he contends, could
reasonably be understood as proscribing his prosecution for al

acts of enbezzl enent occurring between Septenber 1992 and July

1993.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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““Plea bargain agreenents are contractual in nature, and are

to be construed accordingly.’" Hentz v. Hargett, 71 F.3d 1169,

1173 (5th Gr. 1996) (citation omtted). Wether the
Governnent’s actions have breached the terns of a plea agreenent

is a question of law that is reviewed de novo. See United States

v. Wttie, 25 F.3d 250, 262 (5th Gr. 1994), aff’'d, 515 U S. 389
(1995). In making this determ nation, the court considers
““whet her the governnent’s conduct is consistent with the
def endant’ s reasonabl e understanding of the agreenent.’" United

States v. Moulder, 141 F. 3d 568, 571 (5th Gr. 1998) (citation

omtted).

Payan’ s understandi ng of the 1994 pl ea agreenent finds no
purchase in the agreenent’s unanbi guous terns. The Governnent’s
prom se not to prosecute himfor other offenses arising fromthe
conduct charged in the 1994 indictnent was nerely an assurance
that the Governnent would not reindict himfor the three counts
of the 1994 indictnent that were dism ssed pursuant to the plea
agreenent. Because jeopardy never attached with respect to these

charges, such an assurance was appropriate. See United States v.

Mann, 61 F.3d 326, 330 (5th Cr. 1995).

This conclusion is not underm ned by the stipul ations
contained in the plea agreenent that the Governnent had no
evi dence |inking Payan to other nonies which may have been stol en
fromthe detention center where he was a supervisor. These
stipul ations addressed the possibility that the district court
m ght rely on the dism ssed charges in cal culating Payan's

sent ence. See United States v. Levario-Quiroz, 161 F.3d 903, 906
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(5th Gr. 1998); U.S.S.G 8§ 1B1.3. Mreover, the Governnent’s
stipulations concerning the | ack of evidence did not preclude it
fromfurther investigation, which could reveal provable crimna
conduct .

Equally unavailing is Payan’s argunent that to read the
pl ea agreenent as permtting the instant prosecution would be to
frustrate the very purpose of that agreenent. A broad grant of
immunity for all of Payan’s acts of enbezzlenent was not a
princi pal purpose of the plea agreenent the absence of which

woul d render the agreenent neaningless. See Mulder, 141 F. 3d at

571. Accordi ngly, Payan’s convictions are

AFFI RVED.



