UNI TED STATES COURT OF APPEALS

FIFTH CCRCU T

No. 97-40849

M CHAEL ANDERSON G LBERT,

Peti ti oner- Appel | ant,
vVer sus
WF. WOODS, Warden; U.S. PAROLE COMM SSI ON,

Respondent s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
(G 96- CV-204)
January 20, 1998

Bef ore W ENER, BARKSDALE, and EMLIO M GARZA, C rcuit Judges.
PER CURI AM *

M chael Anderson G | bert, federal prisoner #52595-080, appeal s
the district court’s denial of his petition for a wit of habeas
corpus pursuant to 28 U S. C. § 2241. He argues that the Parole
Comm ssion’s calculation of his credit for a superior program
achi evenent (“SPA’) award viol ated his due process rights. Because
the Parol e Comm ssion followed its own regul ati ons and procedures

inissuing its decision, the Parole Comm ssion’s decision did not

Pursuant to 5TH QR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



violate Gl bert’s due process rights. See Kindred v. Spears, 894
F.2d 1477, 1482 (5th GCr. 1990).

G lbert contends that the Parole Comm ssion’s application of
28 CF.R 8 2.60(f) in its decision violated the Ex Post Facto
Cl ause because the regul ation was enacted after the comm ssion of
his offense. The SPA award program was not in existence at the
time that Glbert commtted the instant offense. Because the
Comm ssion has followed the rule set forth in §8 2.60(f) fromthe
time that the SPA award program was enacted, as an interpretive
instruction and later as codified in 8 2.60(f), the Comm ssion’s
application of 8§ 2.60(f) to Glbert did not violate his rights
under the Ex Post Facto Clause. See Grahamv. United States Parol e
Commi n, 629 F.2d 1040, 1043 (5th Cr. 1980) (statute or regulation
violates the Ex Post Facto Clause if it delays parole eligibility).

Gl bert argues that the Parol e Conm ssion’s decision violated
his rights under the Equal Protection Cl ause because the Conmm ssi on
treated himdifferently than a simlarly situated i nnate. Because
G lbert has not alleged or established that the Conm ssion had an
i nproper notive for its decision, Glbert has not shown that the
Comm ssion violated his equal protection rights. See Thonpson v.
Patteson, 985 F.2d 202, 207 (5th Cr. 1993).

G lbert argues that the district court erred in granting the
respondents’ notion for summary judgnent. Because @G|l bert
acknow edges that there are no disputed facts which woul d precl ude

the grant of summary judgnent, he has not shown that the district



court erred in granting the respondents’ notion for sumary
judgnent. See Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248
(1986) .

Glbert’'s notion for a default judgnent is DEN ED.

AFFI RVED; MOTI ON FOR DEFAULT JUDGVENT DENI ED.



