IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-40796

Summary Cal endar

ROBERT LEE STEWART,
Pl ai ntiff-Appellant,

ver sus

TEXAS DEPARTMENT OF CRI'M NAL JUSTI CE,
| NSTI TUTI ONAL DI VI SI ON;, WAYNE SCOTT;
SHARON KEI LI N,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Eastern District of Texas
(9: 96- CV- 285)

April 15, 1998
Before KING H G3 NBOTHAM and DAVIS, G rcuit Judges.
PER CURI AM *

Robert Lee Stewart is a fornmer enployee of the Texas
Departnent of Crimnal Justice - Institutional Division (TDCJ-I1D).
Wil e enpl oyed at the Eastham Unit, Stewart began a relationship
wth the warden’s secretary. Although estranged fromhis wife at
the time, he was still legally married. Stewart was transferred by

the TDCJ-1 D, apparently because his relationship had “violated the

"Pursuant to 5TH QR R 47.5, the court has determnm ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



sanctity of the warden’'s office.” Stewart’s transfer occurred
W t hout notice or hearing. Stewart alleges that the transfer
caused hi mpersonal hardship, and, after being assigned night duty
at his newunit, Stewart resigned citing health reasons. Stewart
|ater married the warden’s secretary.

Stewart sued under 42 U.S. C. § 1983, claimng that his rights
to privacy/association and due process were violated by the
transfer. The district court granted the defendants judgnent on
the pleadings pursuant to Fed. R Cv. P. 12(c), reasoning that
Stewart had failed to denonstrate the violation of any clearly
established constitutional rights. W agree.

Stewart first <clainms that his transfer, allegedly in
retaliation for his relationship wth the warden’s secretary,
violated his rights to association and privacy. Yet even if
Stewart was estranged fromhis wife at the tine of the relationship
wWth the secretary, he was still legally married. Stewart has been
unabl e to produce to us any authority supporting a constitutional
right to date others while still married. | ndeed, the existing

authority woul d indicated otherwise. See Gty of Sherman v. Henry,

928 S.W2d 464, 469-72 (Tex. 1996) (sunmarizing the |aw).
Stewart’s attenpt to recharacterize this right as one of
association is unavailing, for he has produced no authority to
suggest that the Constitution protects the rights of those who w sh

to associate intimately with others in extramarital affairs. Even



if such a right mght exist, it was not clearly established at the
time of Stewart’s transfer.

Second, Stewart asserts that his transfer w thout notice or
hearing viol ated his due process rights. He points to the policies
and procedures of the TDCJ-ID and suggests that they constitute an
agreenent to treat himfairly in his enploynent. Yet the general
rule in Texas is that enploynent contracts are “at-wll,” and
enpl oyees may not attenpt to incorporate into their contracts
princi ples annunci ated unilaterally by an enpl oyer i n an enpl oynent

manual or the like. See Aiello v. United Air Lines, Inc., 818 F. 2d

1196, 1198 (5th G r. 1987). Because Stewart failed to denonstrate
that his transfer violated any express term of his enploynent
contract, his due process claimlikew se fails.

AFFI RMED.



