IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-40689
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellant,
vVer sus
ANDY RESTREPQ,
Def endant - Appel | ee.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Texas
USDC No. 6:91-CR-67-1
February 11, 1999
Bef ore BARKSDALE and EM LIO M GARZA, Circuit Judges.”
PER CURI AM **

Andy Restrepo (Restrepo) was convicted by a jury of multiple
of fenses arising out of a conspiracy to possess and distribute
cocaine. 21 U. S.C. 8 841. The district court sentenced Restrepo
to a 292-nonth prison term This court affirmed his conviction
and sentence. United States v. Restrepo, 994 F.2d 173, 80-81
(5th Gir. 1993).

Restrepo filed a notion to anmend or correct sentence

“This matter is being decided by a quorum 28 U S.C. §
46(d).

Pursuant to 5THGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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pursuant to 18 U.S.C. 8§ 3582(c)(2) and based on the retroactive
application of Anrendnent 505 to the Sentencing Cuidelines.
Appl yi ng Amrendnent 505 to Restrepo’ s case, the resentencing court
reduced his sentence from 292 nonths to 235 nonths. At the
resentenci ng hearing, Restrepo argued that his sentence should be
reduced even further because he was a mnor participant in the
conspiracy. U S.S.G 8§ 3B1.2(b). The court denied Restrepo’s
request and this appeal foll owed.

Restrepo’s request to have his sentence reduced because he
was a mnor participant in the conspiracy is not cogni zabl e under
§ 3582. See U.S.S.G § 1B1.10, comrent. (backg d); see also
United States v. Shaw, 30 F.3d 26, 29 (5th Gr. 1994). The
resentencing court did not have the authority to reduce
Restrepo’s sentence as a mnor participant. A notion to reduce
sentence under 8§ 3582 applies only to anendnents to the
Qui delines that have a retroactive effect. 1d. The court
reduced Restrepo’s sentence based on the retroactive application
of Amendnent 505, but did not grant a further reduction as a
m nor participant. Accordingly, the sentence inposed by the
resentencing court should be affirned.

AFFI RVED.



