IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 97-40636

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
ANTONI O DEVWAYNE FRAZI ER,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(G 95-CR-10-3)

July 16, 1998
Before JOLLY, SM TH, and BARKSDALE, Circuit Judges.

JERRY EE. SMTH, Circuit Judge:’

Ant oni o Frazi er appeal s his conviction of, and sentencing for,
one count of conspiracy to possess with intent to distribute five
kil ograns or nore of cocaine and fifty grans or nore of cocaine
base, or “crack.” Finding no reversible error, we affirm

l.

Wil e incarcerated in the Gal veston County, Texas, jail for a

violation of the terns of parole for a state drug of fense, Frazier

was visited by two Drug Enforcenent Agency (“DEA’) agents who were

" Pursuant to 5w Gr R 47.5, the court has determined that this opinion
should not be published and is not precedent except under the linmted
circunstances set forth in 5mGr R 47.5.4.



investigating a drug ring in League City, Texas. Special Agents
M chael Moser and Hugh Hawki ns solicited Frazier's cooperation in
| earni ng about the drug operations of M chael Raven, who the DEA
believed was a maj or distributor of crack in the League City area.

Before visiting Frazier in the county jail, however, the DEA
contacted the Galveston County District Attorney's office to
i nqui re whether Frazier was represented by counsel. The D. A's
office told the DEA agents that Kevin Rekoff had represented
Frazier in the state proceedi ng for which he was then i ncarcer at ed.
The U.S. Attorney's Ofice thereafter contacted Rekoff to ask his
perm ssion for the agents to speak with Frazier about the federal
i nvesti gati on.

Rekoff told the Assistant U. S. Attorney that he could not give
or deny perm ssion because he no | onger represented Frazier. The
Agent s subsequently contacted Rekoff and schedul ed a neeting | ater
that day so that they could discuss the agents' inpending
i nterview. Rekoff testified that, at the neeting, he again
reiterated to the agents that he could not give thempermssion to
meet with Frazi er because he no | onger represented him Apparently
knowi ng of no other attorney representing Frazier, Rekoff gave the
agents his business card with his cellular phone nunber witten on
the back. Rekoff told the agents to give the card to Frazier and
tell himthat Rekoff was avail abl e should Frazier wish to consult
wi th him

When the agents arrived at the county jail, they inforned
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Frazier that they had spoken with Rekoff and produced hi s busi ness
card. The agents told Frazier that Rekoff “gave them perm ssion”
to speak with him Frazier and the agents contest whether the
agents then told Frazier that Rekoff “told himto cooperate” with
t he agents. In any case, thereafter, Frazier agreed to give a
witten statenment and did so after receiving his Mranda warni ngs
both orally and in witing. He subsequently signed a waiver of his
rights and proceeded to disclose the extent of his drug dealing
with Raven. Frazier did, however, requestSSand the officers
agreedSsnot to include the other persons with whomhe dealt in his
conf essi on.

After Frazier was released from the county jail, he
voluntarily traveled to the DEA's @Glveston office for a
debri efi ng. He again was read his Mranda rights, and he again
provided informati on wi thout requesting an attorney. Agent Moser
prepared a sunmary of these oral statenents.

Frazier, Raven, and others associated wth the Raven's drug
ring were subsequently indicted. Al t hough Frazier had signed a
wai ver of his rights and nmade self-incrimnatory statenents, he
recanted and pl eaded not quilty.

Frazi er noved to suppress his self-incrimnatory statenents as
involuntarily given. He argued that Agents Mser and Hawkins told
himthat his fornmer |awer, Rekoff, encouraged him to cooperate

with the police, when, in fact, Rekoff denied ever neking such a



st atement .
A magi strate judge held a hearing and heard the testinony of
Frazier, Rekoff, and the agents. Frazier testified that the agents

told himthat Rekoff encouraged his cooperation with the agents.

On cross-exam nation, Frazier admtted that, at the tine, Rekoff
was not his attorney and he did not seek hisSSor ot herSScounsel .

Rekoff testified that when the agents arrived at his office,
he reiterated what he had told the Assistant U S. AttorneySSt hat he
could neither grant nor deny permssion for the agents to speak
wth Frazier, as Rekoff was no longer his attorney. Rekoff also
denied that he had ever told the agents to tell Frazier that he
t hought Frazier shoul d cooperate.

The agents testified that Rekoff did give themperm ssion to
meet with Frazier. They also stated under oath that they had
showed Frazi er Rekoff's business card and told himthat Rekoff had
given them permssion to speak with him They deni ed, however,
that they ever told the defendant that Rekoff encouraged him to
cooper at e. On the stand, they stated that they had inforned
Frazier that he was likely to be indicted; that they had tal ked to
Rekof f, and Rekoff offered to speak with Frazier if Frazier w shed;
and that Frazier thereafter had decided to waive his rights and
tell the agents sonme, but not all, of what he knew of Raven's
oper ati ons.

The magi strate judge was troubled by the agents' display of
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Rekof f's business card, noting that the agents were using the
busi ness card for the “psychol ogi cal advantage” of putting Frazier
at ease. Utimtely, however, the magi strate judge found that the
agents never explicitly told Frazier that Rekoff wanted him to
cooperate with them Gven this fact-finding, the magi strate judge
concl uded that the use of the business card did not anmount to the
“official overreaching” necessary to suppress the confession as
involuntarily made. The district court, after a de novo review of
the transcript of the hearing before the magi strate judge, adopted
the report and recommendati on over Frazier's objections.

Frazier was tried before a jury. The confession and Mser's
summary of Frazier's oral statenents were read to the jury, but al
references to the other defendants were redacted. Severa
W t nesses also testified that they had seen Frazi er deal i ng cocai ne
and crack with Raven and Raven's associ at es.

When t he governnent rested, the defense noved for judgnent of
acquittal, which the court denied. The defense rested w thout
i ntroducing testinony. The jury returned a verdict of guilty, and
the judge sentenced Frazier to 402 nonths' inprisonnent.

.

Frazier contends that the court erred by failing to suppress
his witten and oral self-incrimnatory statenents, which he clains
were involuntarily nmade. W review factual determ nations nade in

the course of a suppression hearing for clear error. See, e.g.,



United States v. Rojas-Martinez, 968 F.2d 415, 418 (5th G r. 1992)
(citation omtted). Yet, we nake “an independent review of the
| egal conclusion of voluntariness.” |d.

“Vol untariness [of a confession] depends upon the totality of
the circunstances and nust be evaluated on a case-by-case basis.”
ld. (citing Schneckloth v. Bustanonte, 412 U. S. 218, 226 (1973)).
“[A] confession is voluntary in the absence of official
overreaching, inthe formeither of direct coercion or subtle forns
of psychol ogi cal persuasion.” ld. (citations omtted). The
gover nnent bears the burden of proving by a preponderance of the
evi dence that a defendant has waived his rights voluntarily. See
id. at 417.

At the hearing on the notion to suppress, the main factua
di spute concerned whether the agents affirmatively told Frazier
that Rekoff, his fornmer attorney, said that he should talk to the
agents, or whether, instead, the agents nerely rel ated that Rekoff
said that the agents could talk wwth Frazier if Frazier so w shed.
Predictably, Frazier testified that the fornmer representati on was
made, and the officers denied it. The court credited the officers’
testi nony over Frazier's.

Frazier bases his challenge to the factual finding on the
cross-exam nation testinony of Agent Mser, which contains what
Frazier characterizes as an adm ssion that Mser told Frazier that

the agents had contacted Rekoff and that Rekoff had told themto



tell Frazier that it was “O K ” for Frazier to talk to them The
record, however, belies Frazier's characterization of Mser's
Cross-exam nation testinony. Al t hough Frazier attenpted to get
Moser to make such an adm ssion on cross-exam nati on, Mser stated
that Frazier's version of the events was “not even close to a fair
interpretation” of the conversation that the agents had wth
Frazier. Mbser testified that Rekoff “gave [the agents] perm ssion
to talk to” the defendant and that they gave Frazier Rekoff's
business card and told himto feel free to contact Rekoff. The
factual finding on this issue was not clearly erroneous.

Accordingly, we must deci de whet her t he agent s’
representations to Frazier that the defendant's fornmer attorney
“gave the agents permssion to speak with the defendant,” and the
agents' show ng Frazi er Rekoff's business card and telling himthat
his former attorney had stated that he should “feel free” to
contact him constitutes the coercion necessary to nake his
subsequent confession involuntary. W conclude that these actions
do not constitute “official overreaching” and thus did not give
rise to an involuntary confession.

“[T]here is nothing inherently wong with efforts to create a
climate for confession. Neither 'nere enotionalismand confusion,
nor nere ‘'trickery' w | al one necessarily invalidate a
confession.” Hawkins v. Lynaugh, 844 F.2d 1132, 1140 (5th Cr.

1988) (citations omtted). Wen a self-incrimnatory statenent is



given in the absence of an attorney, however, the governnent bears
a “heavy burden” of show ng a knowi ng and intelligent waiver. Self
v. Collins, 973 F. 2d 1198, 1206 (5th Gr. 1992) (quoting Mranda v.
Arizona, 384 U S. 436, 475 (1966)).

It follows that “[t]he waiver inquiry has 'two distinct
dinensions': First, the relinqui shnment of the right nmust have been
voluntary, in the sense that it was the product of a free and
del i berate choice rather than intimdation, coercion, or deception.
Second, the waiver nust have been made wth a full awareness of
both the nature of the right being abandoned and t he consequences
of the decision to abandon it.” Mran v. Burbine, 475 U S. 412,
421 (1986). Both parts of this test are net in this case.

Frazier nade a free and deliberate choice to relinquish his
rights. Although, as the magistrate judge found, the agents may
have been using the business card for “psychol ogi cal advantage,”
Frazier, by his own account, knew that Rekoff, at that point, no
| onger represented him Frazier also chose not to exercise his
rights to call Rekoff, or another attorney, to ask his advice.
Most i nportantly, Frazier chose to exercise his rights partially,
even in the absence of an attorney, while at the sane tine
partially relinquishing thentSthat is, he refused to nane anyone
ot her than Raven in the confession that he gave. Because Frazier
does not claimthat the agents related a qualified directive from

Rekof f (such as “tell only part of the story”), it is not apparent



why their use of the business card was able to overcone only part
of Frazier's will.

Frazier al so knew t he consequences of waiving his rights. He
received the Mranda warnings both orally and in witten form
before deciding to speak while in jail; he also received the
M randa warnings again at the DEA office before he offered nore
self-incrimnatory statenents. He was an adult with at |east a
hi gh- school education. And perhaps nost of all, he was no tyro in
the crimnal justice system

L1l

Frazier next challenges the sufficiency of the evidence to
support his conspiracy conviction. The district court denied his
nmotion for judgnment of acquittal on this ground, and we revi ewt hat
deci si on de novo. See United States v. Sanchez, 961 F.2d 1169
1179 (5th Cr. 1992). W affirmif a reasonable trier of fact
could conclude fromthe evidence that the el enments of the offense
wer e est abl i shed beyond a reasonabl e doubt, view ng the evidence in
the light nost favorable to the verdict and drawi ng all reasonabl e
i nferences fromthe evidence to support the verdict. The evidence
presented at trial need not excl ude every reasonabl e possibility of
i nnocence. See United States v. Faul kner, 17 F.3d 745, 768 (5th
Cir. 1994).

In a prosecution for a drug conspiracy, the governnent nust

prove (1) the existence of an agreenent between two or nore persons



to violate the narcotics laws; (2) that the defendant knew of the
agreenent; and (3) that he voluntarily participated in the
agreenent. See United States v. Gonzalez, 76 F.3d 1339, 1346 (5th
Cr. 1996). “Proof of any elenent nmay be by circunstanti al
evi dence, and circunstances altogether inconclusive, if separately
considered, may, by their nunber and joint operation, . . . be
sufficient to constitute conclusive proof.” United States .
Fl or es- Chapa, 48 F. 3d 156, 161 (5th Cr. 1995) (internal quotations
and citations omtted). “[A]lssent to a conspiracy nmay be inferred
fromacts which furthered the purpose of the conspiracy.” |Id. at
162 (internal quotations and citations omtted).

Frazier was identified by several witnesses who testifiedthat
he had sold crack to them Two of these w tnesses further
testified that Frazier had obtained his crack from Raven. A
governnent agent stated on the stand that Frazier and a co-
def endant had net with a confidential informant in a notel roomto
di scuss a crack deal on Raven's behalf. The neeting was taped by
authorities, and the tape and transcript were introduced at trial.
Frazier also admtted to being a crack cocaine dealer. Thi s
evidence is nore than sufficient toallowa jury to conclude beyond
a reasonabl e doubt that Frazier and Raven agreed to violate the
drug laws; that Frazier knew of the agreenent; and that he
participated in the agreenent voluntarily.

| V.
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Frazier argues that the district court erred in failing to
gr ant him a reduction 1in sentence for “acceptance of
responsibility.” His argunent is based on his apology at
sentencing that he had “no one to bl ane except [hin]self.”

Because Frazier did not object at sentencing, we review for
plainerror. “Plain errors or defects affecting substantial rights
may be noticed al though they were not brought to the attention of
the court.” FeD. R CRM P. 52(b). This requires (1) that there
be error; (2) that the error be plain; and (3) that the error nust
af fect substantial rights. See United States v. Calverley, 37 F. 3d
160, 162 (5th Cr. 1994) (en banc). The burden of show ng
prejudice lies with the defendant. See id. at 164. Even if an
error neets this criteria, we have the discretion not to reverse if
the error does not “seriously affect the fairness, integrity, or
public reputation of judicial proceedings.” 1d. (quoting United
States v. Atkinson, 297 U S. 157, 160 (1936)).

Section 3El.1(a) of the Sentencing Cuidelines permts a two-
| evel reduction for acceptance of responsibility “[i]f the
defendant clearly denonstrates a recognition and affirmative
acceptance of personal responsibility for his crimnal conduct.”
United States v. Allibhai, 939 F.2d 244, 253 (5th Gr. 1991)
(quoting U S.S.G § 3El1.1). “The defendant bears the burden of
denonstrating to the sentencing court that he is entitled to a

downwar d adj ust nent for acceptance of responsibility, and we revi ew
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the sentencing court's acceptance of responsibility determ nation
wth even nore deference than under the pure clearly erroneous
standard.” United States v. Bernea, 30 F.3d 1539, 1577 (5th Cr.
1994) (citations omtted).

Frazier has not net his burden on this prong: “Thi s
adjustnent is not intended to apply to a defendant who puts the
governnent to its burden of proof at trial by denying the essenti al
factual elenments of guilt, is convicted, and only then admts guilt
and expresses renorse.” U S . S.G 8§ 3E1.1 cmt. 2. The district
court therefore was well within its discretion

V.

Frazier contests his base offense level. He argues that the
district court erred in the anbunt of drugs it attributed to him
and in determning that the cocaine at issue was “crack.”

Frazier failed to object to the finding in the presentence
report that the drug involved was crack cocaine. W thus review
for plain error and find none. In addition to other evidence
introduced at trial, the record reflects that Frazier admtted in
his confession that the drug invol ved was crack.

Frazier also challenges the drug anobunt used in cal cul ating

his base offense |evel.? The PSR used the figure of 8.883

2 Because of the sketchy record on this point, we assume arguendo that
Frazier properly raised this argunment in the district court. This assunption
does not affect the outcome of our analysis.

12



kil ograns. 3

Unl ess a defendant submts relevant affidavits or other
evidence to rebut the information in the presentence report, the
district court is free to adopt the report's findings wthout
further inquiry or explanation. See United States v. Mr, 919 F. 2d
940, 943 (5th Cr. 1990). Here, the probation office calculated
the figure primarily fromFrazier's owmn statenents admtting that
he distributed as much as nine ounces of crack every three weeks.
In addition, the probation office found that Frazier had
participated in two transactions in July and August 1995 in which
approxi mately 283 grans of cocaine were involved. Frazier put on
no evi dence to chall enge these findi ngs, which were included in the
presentence report. W therefore find that the court's use of the
8. 883 kil ogram nunber in the cal cul ati on of the base offense | evel
was not error.

AFFI RVED.

3 Frazier also contends that the PSR inproperly attributed Raven's crack
to him and that such anpbunts were not foreseeable. It appears that these
contentions were not made in the district court, and we find no plain error in
this regard.
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