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UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
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DAVI D BRYAN SPRATT,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
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USDC No. 4:96-CV-216
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Before DAVIS, DUHE , and PARKER, Circuit Judges.
PER CURI AM *

David Bryan Spratt, federal prisoner # 04999-078, appeals
the district court’s denial of his 28 U S.C. § 2255 notion to
vacate, set aside, or correct his sentence. On Septenber 9,
1997, this court granted COA on the issue “whether counsel was
ineffective in advising Spratt to stipulate to a quantity of 137
marijuana plants w thout investigating whether fewer than 100 of
them had "roots, a root ball, or root hairs’ to qualify as

"plants’ under the sentencing guidelines.” Spratt argues that

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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his counsel’s performance was deficient in failing to argue that
sone of the marijuana cuttings did not constitute “plants”
because they did not have roots, a root ball, or root hairs.
Spratt al so argues that he was prejudiced by his counsel’s error
because his counsel’s stipulation that there were over 100 plants
caused himto be subject to a five-year nmandatory m ni num
sentence under 18 U.S.C. 8§ 841(b)(10(B)(vii). He contends that
but for his counsel’s error, he would have received a
significantly |l ess harsh sentence. Spratt did not present any
evidence in the district court which established that some of the
marijuana did not have roots, a root ball, or root hairs and thus
did not constitute “plants” under 8 2D1.1. There is only

specul ation that sone of marijuana did not constitute “plants”
under 8§ 2D1.1. Therefore, Spratt has not denonstrated that he
was prejudiced by his counsel’s alleged error in stipulating to

t he nunber of marijuana plants.

Spratt has filed a notion to remand the case to the district
court for an evidentiary hearing on this issue. Spratt has not
shown that an evidentiary hearing would add any additional
evidence to the record to support his claimas the marijuana has
been destroyed. Therefore, Spratt’s notion to renmand the case
for an evidentiary hearing is DEN ED

AFFI RVED; MOTI ON TO REMAND CASE FOR EVI DENTI ARY HEARI NG
DENI ED



