IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-40178
Summary Cal endar

DAVI D ROBLES,
Peti ti oner- Appel | ant,
ver sus

GARY L. JOHNSON, DI RECTOR, TEXAS DEPARTMENT
OF CRIM NAL JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. G- 96-CVv-131

March 2, 1998
Before KING H G3 NBOTHAM and DAVIS, Ci rcuit Judges

PER CURI AM *

Davi d Robl es, Texas prisoner # 193550, appeals fromthe
district court’s dismssal of his petition for a wit of habeas
corpus as abusive pursuant to Rule 9(b) of the Rules Governing
Section 2254 Cases.

Robl es argues that the district court erred by di sm ssing

his petition as an abuse of the wit because he has shown that a

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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m scarriage of justice would result fromthe court’s failure to
address the nerits of his petition.

We review a district court’s decision to dismss a petition
pursuant to Rule 9(b) for abuse of discretion. Hudson v.
Witley, 979 F.2d 1058, 1062 (5th Gr. 1992). Because Robl es
cannot nmake an “actual innocence” show ng, as defined in Sawer
v. Witley, 505 U S. 333, 336 (1992), he fails to show that a
fundanental m scarriage of justice would result fromthe court’s
failure to address the nerits of his petition.

The district court’s judgnent dismssing the petition as

abusi ve pursuant to Rule 9(b) is AFFI RVED



