IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-30334
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
FREDDI E WASHI NGTON,

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Louisiana
USDC No. 96-CR-10016-2
 April 8, 1998

Before JOLLY, JONES, and DUHE, Circuit Judges.
PER CURI AM *

Freddi e Washi ngton appeals fromhis sentencing pursuant to a
guilty plea for food stanp fraud. He argues that the trial
court’s inposition of the instant sentence as consecutive to a
prior undi scharged sentence is in opposition to Federal
Sent enci ng Guideline 8§ 5GL. 3(b).

A district court’s decision to order consecutive or
concurrent sentences is reviewed for abuse of discretion, but its
application of the sentencing guidelines is reviewed de novo.

United States v. R chardson, 87 F.3d 706, 710 (5th Cr. 1996).

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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We have reviewed the record, the parties briefs, and the district
court’s opinion and find that the inposition of a consecutive
sentence is in keeping with 18 U . S.C. § 3584(a)’s prem se that
multiple ternms of inprisonnment inposed at different tinmes run
consecutively, and the court took the factors listed in 18 U S. C
8§ 3553(a) into consideration in constructing the sentence. See
Ri chardson, 87 F.3d at 710. Moreover, the prior conviction was
used in calculating the crimnal history score, but was not used
to determ ne the base offense |l evel and was not fully taken in to
account such that the exception of U S S. G 8§ 5Gl1.3(b) would
apply. See United States v. Hornsby, 88 F.3d at 336, 339 (5th
Cr. 1996). Therefore, the sentence as inposed is not a
m sapplication of the guidelines and there was no abuse of
di scretion under § 5GL. 3(c).

AFFI RVED.



