IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-20982
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
BRYAN NELSON MAXVELL
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Southern District of Texas
USDC No. H97-CV-1419
USDC No. H90-CR-97-1
August 2, 1999
Before JOLLY, DAVIS, and EMLIO M GARZA, Circuit Judges.
PER CURI AM *

Bryan Nel son Maxwel |, federal prisoner #50539-079, appeals
fromthe denial of his notion for relief pursuant to 28 U S. C
§ 2255. W granted a certificate of appealability (COA) on
Maxwel | s claimthat trial counsel rendered ineffective
assi stance by msinformng Maxwell of the sentence he faced if he
proceeded to trial and denied a COA on the renaining issue
regarding the alleged ineffectiveness of appellate counsel. W

CGRANT Maxwell’s notion to correct his reply brief.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



No. 97-20982
-2

Maxwel | argues that he was denied effective assistance of
counsel regarding a plea offer when trial counsel msinforned him
of the sentence he faced if he proceeded to trial. He also
argues that the district court had abused its discretion by
failing to hold an evidentiary hearing.

The record does not show concl usively that Maxwell is not
entitled to relief. First, the record does not refute Maxwell’s
assertion that there was a plea offer. It cannot be determ ned
fromthe present record whether counsel advised Maxwel | properly
of the statutory penalties he faced or of the potential sentence
he faced if the court found that he was a career offender. See

Beckham v. WAinwright, 639 F.2d 262, 266 (5th Gr. 1981); 28

US C 8 841(b)(1)(B)(viii); US S.G 8§ 4B1.1. A review of the
sent enci ng gui delines indicates that counsel could not have based
hi s advice that Maxwel| faced a possible sentence of 14- to 18-
years solely on Maxwell’s crimnal history and the anount of
drugs purchased by the cooperating individual.

Second, we cannot say that the record does not suggest a
reasonabl e probability that Maxwell would have received a
significantly | ess severe sentence had Maxwel |l accepted the

Governnent’s plea offer. See Teague v. Scott, 60 F.3d 1167, 1172

(5th Gr. 1995). W express no opinion regardi ng whet her Maxwel |
actually received ineffective assistance of counsel.

Because the record did not conclusively establish that
Maxwel | was entitled to no relief, he was entitled to an

evidentiary hearing on his contention. United States v.

Bart hol onew, 974 F.2d 39, 41 (5th Gr. 1992). W therefore
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vacate the order denying relief on Maxwell’s claimthat counsel
was ineffective regarding his advice to reject the plea offer and
proceed to trial and remand that claimfor further proceedi ngs
consistent wwth this order.

VACATED AND REMANDED;, MOTI ON GRANTED.



