IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-20775
Summary Cal endar

VARSHA SHAH, M D.,
Pl ai ntiff-Appellant,
ver sus

THE UNI VERSI TY OF TEXAS SYSTEM

MEDI CAL FOUNDATI ON; THE UNI VERSI TY

OF TEXAS HEALTH SCI ENCE CENTER

AT HOUSTON MEDI CAL SCHOOL,

SAN JACI NTO METHODI ST HOSPI TAL;
MADELYN POLLOCK, M D. Program
Director; HAMLTON W KILPATRI CK, M D.,
Chairman of Fam |y Practice Program
DAN GANZHORN, M D.

Def endant s- Appel | ees.
Appeal fromthe United States District Court

for the Southern District of Texas
USDC No. H 96-CVv-1150

August 7, 1998
Before JONES, SM TH, and STEWART, C rcuit Judges.
PER CURI AM ~

Varsha Shah appeals the district court’s opinions and orders
granting summary judgnent to defendants on Shah’s clains that the

def endants cancel ed her third-year nedical residency contract and

subsequently term nated her froma nedical residency program

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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W t hout due process of lawin violation of 42 U S.C. § 1983.

Shah al so clainms that the actions were in retaliation for her
exercise of rights under the Famly and Medical Leave Act (FM.A),
29 U S.C 8§ 2601 et. seq.

Shah did not bring a 8 1983 clai magainst the state
defendants -- University of Texas System Medical Foundation
(UTSF) or the University of Texas Health Science Center, at
Houst on Medi cal School (UTHS). Shah’s § 1983 cl ai m against the
remai ni ng private defendants fails for lack of state action. See

Wng v. Stripling, 881 F.2d 200 (5th Gr. 1989); Albright v.

Longvi ew Police Dept., 884 F.2d 835, 838 (5th Cr. 1989).

Shah’s FMLA clains fail. Assum ng, arguendo, that the state
def endants could be held |iable under a theory of respondeat
superior and that Shah could make out a prinma facie case of
violation of the FMLA, Shah has failed to present conpetent
summary judgnent evidence showi ng that the defendants’ stated

reason for dismssing her was pretextual. See Hypes on Behalf of

Hypes v. First Commerce Corp., 134 F.3d 721 (5th GCr. 1998),

(citing OGswalt v. Sara Lee Corp., 889 F. Supp. 253, 259 (N. D

M ss. 1995) (appl yi ng McDonnell Douglas Corp. v. Geen, 411 U S

792 (1973)); cf. Walton v. Bisco Industries, Inc., 119 F.3d 368,

371 (5th Gr. 1997) (Title VII case); Ross v. University of Texas

at San Antonio, 139 F.3d 521, 526-27 (5th G r. 1998) ( AEDA case).

AFFI RVED.



