IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-20298
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
ARl STEDE M CHAEL JOHNSON,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{e; ﬁsﬂrict Court
for the Southern District of Texas
USDC No. H96-CR-176-1
© June 16, 1998
Before DAVIS, PARKER, and DENNIS, Crcuit Judges.
PER CURI AM *
Aristede M chael Johnson appeals his conviction under 18
US C 8 924(c), using or carrying a firearmduring the
comm ssion of a crine of violence, on the ground that the
district court erred in instructing the jury that arnmed robbery
is acrime of violence. Because he raises this argunent for the

first tinme on appeal, it is reviewed for plain error. United

States v. Calverley, 37 F.3d 160, 162-64 (5th Cr. 1994)(en

banc) .

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Johnson has not denonstrated plain error. H's argunent that
the district court’s instruction invaded the province of the jury

was specifically rejected by this court in United States v.

Credit, 95 F. 3d 362, 364 (5th Cr. 1996), cert. denied, 117 S

Ct. 1008 (1997)(the issue whether robbery is a crinme of violence
wi thin the neaning of 8 924(c) is a question of |aw which should
not be submtted to the jury).

Johnson’ s appeal is without arguable nerit and is therefore

frivolous. Howard v. King, 707 F.2d 215, 219-20 (5th Gr. 1983).

Because the appeal is frivolous, it is dismssed. 5THCR
R 42.2.

APPEAL DI SM SSED



