UNI TED STATES COURT OF APPEALS
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No. 97-20203
Summary Cal endar

PAT BULLARD,
Pl ai ntiff-Appellant,
VERSUS
CITY OF HOUSTON, ET AL,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Southern District of Texas, Houston D vision
(CA- H 95-762)

Novenber 26, 1997

Bef ore DUHE, DEMOSS, and DENNIS, Circuit Judges.
PER CURI AM !
Plaintiff Pat Bullard (“Bullard”) appears before this Court a

second tinme? in his suit alleging retaliatory discharge for the

Pursuant to 5TH QR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.

2 Hs first appearance resulted in our dismssal of his
substantive due process clains under 42 US C § 1983, our
affirmance of the denial of official imunity under state laww th
respect to the state clains, and our conclusion that he had stated
aclaimfor a violation of his First Amendnent rights. Bullard v.
Gty of Houston, 95 F. 3d 48 (5th Cr. 1996).




exercise of his First Amendnent rights to testify truthfully in
court and to speak out on a matter of public concern. He now
appeal s the summary judgnent dism ssal of his clainms of retaliatory
di scharge against Harris County assistant district attorneys
(“ADAs”) John Mles (“Mles”), Baldwin Chin (“Chin”), and Kelly
Col quette (“Col quette”) on grounds of qualified imunity. Bullard
al so appeals the dismssal of his conspiracy claim against the
i ndi vi dual defendants, of his defamation clai magainst Col quette,
and of his claim against the Cty of Houston (“Houston”).3® W
affirm
| .

Bul | ard was enpl oyed by the Houston Police Departnent (“HPD")
as a civilian Police Service Oficer (“PSO'). H's primary duties
i ncl uded i ntervi ewi ng and adm ni stering sobriety tests on vi deot ape
to DW suspects. Additional duties were to testify at trial,
aut henticating the vi deotapes and presenting his observati ons nade
during the videotaping. During his enploynent, Bullard was the
obj ect of several Internal Affairs Division (I1AD) investigations.
The investigations pertinent here arose from Bullard s conduct
relating to two DW trials.

In preparation for the first DW trial at issue (“the Edwards

trial”), ADAMIles net with Bullard to reviewthe videotape Bullard

SAll other issues arising from his district court suit that
Bullard has not briefed on appeal are waived. Franceski v.
Pl aguem nes Pari sh School Board, 772 F.2d 197, 199 (5th G r. 1985).
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had made of Edwards and Bul |l ard’ s expected testi nony about the tape
and Edwards’ speech and behavi or. Mles structured the state’s
presentation based upon what he believed to be Bullards
observations. During his testinony, Bullard was either unable or
unwi lling to testify as MIles thought he woul d. Because the
prosecution’s case was based on Bullard’ s expected but undelivered
testinony, Edwards was acquitted. Mles conplained to an HPD
supervi sor about Bullard s |lack of cooperation with the D strict
Attorney’'s office and his perceived i nconpetence. The supervisor
initiated an | AD i nvestigation.

Bul l ard’ s conduct at a second DW trial (“the Smth trial”)
resulted in another I AD i nvestigation. Again, Bullard s testinony
was i nconsi stent with what he had | ed the ADAs at pretrial neetings
to believe he would say. After a discussion about this
i nconsistency with the ADAs, an HPD officer initiated an |AD
conplaint based on Bullard's alleged violation of the HPD s
Cvilian Rules and Regul ations (“the Regul ations”).

Foll ow ng hearings, the HPD chief recomended indefinite
suspensi on, which was foll owed by a final decision by the mayor for
term nation. Bullard' s termnation was affirmed by the Cvil
Servi ce Conmi ssi on.

1.
We review a grant of summary judgnent de novo pursuant to the

usual standards. Fed. R Cv. P. 56(c); Nowin v. Resolution Trust

Corp., 33 F.3d 498, 502 (1994); Celotex Corp. v. Catrett, 477 U S.
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317, 322 (1986); Anderson v. Liberty Lobby, Inc., 477 U S. 242, 257

(1986) . W view the facts and inferences in the |ight nost

favorable to the non-novant. Faruki v. Parsons S.1.P, Inc., 123

F.3d 315, 318 (5th Gr. 1997).
L1l
The individual defendants noved for dismssal based on
qualified inmmunity. The qualified immunity analysis is a famliar
one. W first determne whether the plaintiff has alleged the

violation of a constitutional right. Siegert v. Glley, 500 U S

226, 231 (1991). If so, we next decide if the right was clearly
established at the tine the chall enged conduct occurred and whet her
the defendant’s conduct was objectively reasonable. Hale v.
Townl ey, 45 F.3d 914, 917 (5th G r. 1995).

Bull ard al |l eges that he was discharged in retaliation for his
truthful testinony at the Edwards and Smth trials. Tri al

testinony is speech protected by the First Amendnent. Johnston v.

Harris County Flood Control Dist., 869 F.2d 1565, 1578 (5th Gr.

1989) .

We assune, w thout deciding, that Bullard has established a
prima facie case of truthful testinony. We next decide if an
objectively reasonable official wuld have known that the
institution of an |AD investigation and the subm ssion of
affidavits regarding inconsistencies in pre-trial and trial
testinony and violations of HPD regulations violated Bullard s
clearly established First Amendnent rights. To determ ne that the

4



defendants are not entitled to qualified imunity, it nust be
apparent that they knew their conduct violated a clearly
established right, not that, in sone sense, they were doing

sonething wong. Foster v. Gty of Lake Jackson, 28 F.3d 425, 430

(5th Gr. 1994).

As a civilian enployee, Bullard was subject to the
Regul ati ons. * Hs infractions of these regulations were the
subject of the conplaints nmade by the ADAs that resulted in | AD
i nvestigations and Bull ard’ s subsequent term nation. W hold that
their subm ssions of affidavits upon | AD request coul d be vi ewed by
other public officials as objectively reasonable reactions to
Bullard’ s conduct rather than actions that clearly violate
Bullard s right to give truthful testinony free fromthe threat of
retaliatory discharge.

The ADAs’ conplaints centered on the inconsistencies between
Bullard s pretrial statenents and his actual testinony. The ADAs
reasonably expected that Bullard's trial testinony would be
consistent with the information he provided themat the pre-trial
meetings. In the Edwards trial preparation, by his own adm ssion,

Bullard failed to correct ADA MIles’ understanding that Bullard

“nter alia, these included (1) having the ability and
W I lingness to satisfactorily performassigned duties pertainingto
their jobs; (2) cooperation with all agencies engaged in the
admnistration of crimnal justice and other public departnents,
giving aid to each, all aid and information they nay be entitled to
receive; and (3) speaking the truth at all tines, whether under
oath or not in connection with official duties.
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agreed t hat Edwards was “t hi ck-tongued.”®> Although Bullard did not
hesitate in describing Edwards’s physical performance on these
tests, he did not directly answer questions about Edwards’'s
i ntoxication.?® He would not articulate for the jury things he
observed about the defendant that indicated intoxication despite
havi ng vi ewed t he vi deotape at | east twice. Bullard indicated only
that there was sone “inpairnment” when asked if a sway on the head
tilt test was indicative of “intoxication.” He then announced t hat
what he had testified to could be seen on the tape. Underlying
Mles's affidavit, submtted in response to an | AD request, was his
reasonabl e expectation that Bullard would be forthright with him
letting him know at the pre-trial neeting that he thought the
suspect’s performance on sone of the tests was inconsistent with a
state of intoxication.

Bul lard’s sane |ack of candor and forthrightness fornmed the
basis for a conplaint filed with IAD after the Smth trial. ADAs

Chin and Col quette’'s affidavits indicated that Bullard had told

| got the feeling that he thought | was going to testify to the

def endant being thick-tongued.” Wiile on the stand during the
trial when asked if there was anything notable about Edwards’s
speech, Bullard responded “1 don’t believe so, sir.” Bullard even

admtted that although it was fair that an attorney know what he,
as a wtness, would testify to before putting hi mon the stand that
he felt no need to tell Mles he disagreed with him He stated “I
wasn’t going to argue with M. Mles. . .l wasn’'t going to say
anyt hing.”

’H s response was that Edwards did not follow instructions when
asked if the suspect’s heel-to-toe test indicated that he was
“intoxicated.”



themduring the Smith pre-trial neeting he had not fornul ated an
opi nion about Smth's intoxication and was not trained to do so.
Hi s cross-exam nation testinony was that Smth was not “highly
inmpaired,”’ perforned better than the average suspect on sobriety
tests, and perforned satisfactorily on the one-leg test. Chin and
Col quette reasonably expected that Bullard' s trial testinony would
be consistent with the information he provided them at the pre-
trial neeting. They felt it was not.3

It is clear that Bullard' s lack of forthrightness and the
apparent inconsistencies in his pre-trial and trial statenents
indicate a |lack of cooperation with the ADAs who are part of an
agency engaged in the admnistration of crimnal justice. It is
equally clear fromBullard s own sworn statenent that he did not
give all aid and information the ADAs were entitled to receive to
properly prepare for the DW trials nor was he willing to do so.
We conclude that it was not objectively unreasonable to submt a
statenent to | AD investigators regarding the inconsistencies in
Bullard’ s trial testinony and his perceived inconpetence. The
ADAs, as reasonabl e governnent officials, knowonly that they nust

not infringe on Bullard's free speech rights, but would not

‘Bul | ard apparently draws a distinction between intoxication and
inpairment. He failed to explain this distinction to the ADAs as
they were fornmulating their trial strategy and planning for their
W t nesses.

8 Statenents gathered during the | ADinvestigations of Bullard's
trial conduct showed a | ack of confidence anong ADAs in Bullard s
conpetence and willingness to cooperate.
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necessarily know that subm ssion of affidavits upon request would

be prohibited conduct. See Anderson, 483 U.S. at 640.

In reaching this conclusion, we note that the district court
found that the individual defendants had no authority to directly
affect Bullard s enploynent and acted in their official capacities
to report Bullard s m sconduct and infractions of rules. W agree
that the actions of these governnental enployees were objectively
reasonable, as they followed established | AD procedures for the

i nvestigations of violations. See Johnston v. Gty of Houston, 14

F.3d 1056, 1059 (5th GCr. 1994).

Because Bullard’s claimof retaliatory discharge fails, his
claim of conspiracy to violate his constitutional rights also
fails. See Hale, 45 F. 3d at 920.

We also affirmthe district court’s judgnment against Bullard
di sm ssing his defamation claimagainst Colquette. W agree that
as a matter of law, the statenents attributed to Col quette are not
defamatory.® She plainly expressed her opinion of Bullard s
performance based on her courthouse experiences. Her st atenent

that Bullard “generally supports” a defendant’s defense does not

°l'n her affidavit Colquette swore that it was her opinion based
on discussions with other attorneys and her experiences and
observations of DW cases that “it is comon know edge anobngst
several defense attorneys...that they should not stipulate to the
vi deo-tape whenever Pat Bullard is the P.S. O because [he]
general ly supports their defense.”
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neet the statutory definition of |ibel.?®

Col quette’s statenents in her affidavit submtted as part of
the IAD investigation are absolutely privileged under state |aw
when made i n the context of a quasi-judicial investigation, such as

that of the |AD. See Putter v. Anderson, 601 SSW 2d 73 (Tex. App.

- Dallas 1980, wit ref’'d n.r.e.). Additionally, a qualified
privilege attaches to statenents nade under circunstances in which
any one of several persons having a common interest in a particular
subject matter may reasonably believe that facts exist that

another, sharing that comobn interest, is entitled to know.

McDowel | v. State, 465 F. 2d 1342, 1344-45 (5th Cr. 1971). Because
Col quette had a common interest with the HPD in insuring the
quality and credibility of a witness responsible for assisting in
the investigation of crimnal offenses, only actual malice is
sufficient to overcone this privilege. Even if she possessed il

will, Colquette's statenents do not rise to the actual nalice

needed to defeat the privilege. Conticompdity Services v. Ragan,

63 F.3d 438, 442 (5th Gir. 1995), cert. denied, _ U S. , 116 S. Q.

1318 (1996), citing Haglar v. Proctor & Ganble, 884 S W 2d 771

10See Tex. Civ. Prac. & Rem Code Ann. 8§ 73.001 (Vernon 1986):

A libel is a defamation expressed in witten
or other graphic form..that tends toinjure a
living person’s reputation and thereby expose
the person to public hatred, contenpt or
ridicule, or financial injury or to inpeach
any person’s honesty, integrity, virtue, or
reputation...



(Tex. 1994).

Bull ard conplains that the district court granted Houston's
summary judgnment on an issue not raised and w thout notice. A
district court may grant sunmary judgnent sua sponte so |long as the
| osing party was on notice that he had to cone forward with all his
evi dence. * Houston's dism ssal was granted on grounds raised by
anot her defendant, Harris County,!? that Bullard had not shown his
termnation resulted from a custom or policy of the politica
entity.?® Bullard chose not to respond to the Harris County notion
and presented no evidence of customor policy, although he sued al
of the individual defendants in their official capacities as well
as the political entities of Harris County and the Gty of Houston.

Infiling his suit against the public entities, Bullard should
have been aware of the identical elenents of proof needed both for
his clainms against the county and for his clains agai nst Houston.
The district court did not err in dismssing Bullard s claim
agai nst Houston on grounds ot her than those requested by the city.

| V.
For all of the above reasons, we affirmthe summary judgnments

granted by the district court.

INowin, 33 F.3d at 504, n.9, citing Celotex, 477 U.S. at 326.

2Harris County was dismssed earlier on a notion for sumary
judgnent by the U S. District Court for the Southern District of
Texas, Houston Division, No. H95-0762 (Feb. 12, 1997).

13See Monell v. Departnent of Soc. Serv. of Cty of New York, 436
U S 658 (1978); Kentucky v. Graham 473 U. S. 159, 166 (1985).
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AFF| RMED.
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