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JERRY E©. SMTH, Circuit Judge:’

Mex- Tex Feed, Inc. (“Mex-Tex”), and Darrell Hall appeal a
judgnent as a matter of law (“j.ml.”) and an award of attorney's

fees and costs. Finding no error, we affirm

l.
This diversity case, renoved fromstate court, arises fromthe
death of several dairy cows in Aguascalientes, Mexico, on July 4,
1994. The <central question is whether Mex-Tex introduced

sufficient evidence indicating that the deaths were caused by

defective feed supplied by defendant Cargill, |Incorporated
(“Cargill”).
A
In 1992, Mex-Tex and its owner, Darrell Hall, signed an
agreenent to purchase cattle feed manufactured by Cargill, then
transport and resell it to dairy farnmers in Mexico. The feedSSa

i quid suppl ement cal |l ed “Synergy 20/ 20"SSderived its nane fromthe
respective percentages of fat and protein (in the formof urea) in
the m xture. Mex-Tex's sales of Synergy 20/20 to Mexican farners

began in early 1993.

" Pursuant to 5THQR R 47.5, the court has deternined that this opinion
should not be published and is not precedent except wunder the Ilimted
circunstances set forth in 5THQR R 47.5.4.
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Mex- Tex soon fell behindinits paynents to Cargill. |In early
1994, Hall signed a prom ssory note to Cargill securing a personal
guaranty he had previously nmade. Although feed sal es continued,
Mex-Tex remained in arrears. Finally, in Decenber 1994, Cargil
demanded paynent, triggering the instant lawsuit, filed by Mex-Tex
and Hall in January 1995.

Mex- Tex charged that Cargill had supplied it with defective
cattle feed that caused the cows' deaths.! Mex-Tex alleged that
word of the deaths had spread quickly through the Mexican dairy
farmng comunity and that, as a result, no farmers would buy
Synergy 20/20 from Mex-Tex, and its business collapsed. The flaw
in the feed, Mex-Tex argued, was separation: The fat content rose
to the top of the mxture in the tank, while the urea content
(potentially dangerous, in pure form to the bovine system) sunk to
the bottom According to Mex-Tex, when the cattle were fed from
spouts at the bottom of the tank, they ingested excessive urea,
causi ng si ckness, then death. Mex-Tex contended t hat Synergy 20/ 20
was defective in that its chemcal conposition was prone to
separation when used in a humd climte (such as Mexico's) or when
transported over | ong di stances (such as when shi pped fromTexas to
Mexi co) . Mex- Tex concluded that the feed did in fact separate,

causi ng the deat hs.

1 Although Mex-Tex had been selling Synergy 20/20 in Mexico for about
1% years, this was apparently the firstSSand onlySSreported problem with the
product .



B

Mex-Tex premsed its suit on a variety of |egal theories,
al l eging breach of contract, fraud, negligence, gross negligence,
and viol ation of the Texas Deceptive Trade Practices Act (“DTPA’).
Cargill then counterclaimed for the balance due under the
prom ssory note and to collect paynents due under outstanding
i nvoi ces.

The matter was tried to a jury in January 1997. At the cl ose
of Mex-Tex's case, the court granted Cargill's notion for j.ml. on
all clains, finding that Mex-Tex had failed to introduce evidence
establishing that the chem cal conposition of Synergy 20/20 was
defective and that this defect caused the cows' deaths. The court
also granted Cargill j.ml. on its counterclaim and awarded
attorney's fees and costs to Cargill pursuant to atermin Hall's

prom ssory note.

1.

W reviewa j.ml. de novo, applying the sane |egal standard
enpl oyed by the district court. Mirray v. Red Kap Indus., Inc.,
124 F.3d 695, 697 (5th Gr. 1997). The entry of j.ml. is
appropriate if, after considering the evidence presented and
view ng all reasonable inferences in the |light nost favorable to
the non-noving party, no rational jury could render a verdict for

the nonnovant. ld; FeD. R Qv. P. 50(a). But j.ml. 1is



i nappropriate when substantial evidence of such quality and wei ght
exists so that reasonable and fair-mnded jurors mght reach a
di fferent conclusion. London v. MAC Corp. of Am, 44 F.3d 316, 318
(5th Gir. 1995).

The district court granted j.mI|. because it found that Mex-
Tex had failed to introduce evidence showing that, as of July 4,
1994, Synergy 20/20 was defective because of a flawed chem ca
conposition. Wthout establishing that sone sort of defect in the
product caused the deaths, Mex-Tex's various cl ai nsSSfor breach of
contract, negligence, fraud, and violation of the DTPASScoul d not
st and. 2

In determ ning whether j.ml. was proper, we nust exam ne the
evi dence Mex-Tex introduced at trial. First, it offered |ab
reports performed on sanples of Synergy 20/20 drawn by Cargill's
enpl oyee, John Spears. One sanpl e suggested that the feed may have
separated.® But as the district court noted, these lab reports
were not evidence that the product was defective. The feed nmay
have separated because of tanpering, because of poor handling by

the farners t hensel ves, or because rai nwater | eaked i nto t he tanks.

2 lnits effort to prove breach of contract, Mex-Tex clains it received
sonething it did not bargain forSSdefective feed (that is, feed that separated),
rat her than good feed (that is, feed that did not separate). To establish fraud
and a deceptive trade practice, Mex-Tex clains that Cargill did not tell Mex-Tex
that its feed could separate. 1In short, all of Mex-Tex's causes of action boil
down to the question whether there was sone sort of flaw or defect in the
chenmi cal conposition of Synergy 20/20 that |ed to separation.

3 Mex- Tex does not specify precisely when this all eged separation occurred.
The district court explicitly found t hat when the Synergy 20/ 20 | eft the factory,
it was nmanufactured to the standards set in the product specifications.
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Mor eover, many of the sanples relied upon for the lab reports were
taken on July 13, nine days after the deaths.

In short, the lab results did not suggest that the chem cal
conposition of Synergy 20/20 was flawed in that the feed was
susceptible to separation when hauled over |ong distances or
maintained in humd climtes.* The district court properly
concluded that the |ab reports did not speak to whether Cargill's
product was defective.

Second, Mex-Tex offered testinony from Ranon Otiz Gonzal es
(“Ortiz”) and Martin Sal divar. Otiz owms a veterinary supply
conpany in Aguascalientes that bought Synergy 20/20 from Cargill;
Saldivar is a veterinarian enployed by Otiz. Both testified that
they observed ill cows and that they believed the illness was
caused by bad feed. This evidence may support Mex-Tex's theory
that the cows ate the Synergy 20/20 and subsequently becane ill
but it does not indicate that the product caused the illness,
norSSif the feed i ndeed was to bl aneSSt hat its chem cal conposition
was defective

Third, Mex-Tex presented Robert Al bin, an expert w tness who
had studied the lab reports on the Aguascalientes sanples and
testified that the feed theoretically could separate with heat or

over tine. He stated that he conpared sanpl es taken fromtanks on

4 The district court also found that the lab reports showed different
results anong di fferent tanks, suggesting the |ikelihood of tanpering rather than
aflawin the chenical conpositionthat woul d have produced nore uni formresults.
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July 4 and July 13 and found that the chem cal conpositions
di ffered. Albin further stated that none of the sanples he
exam ned contained lethal levels of urea and that the cows'
carcasses were not tested to determ ne whether the deaths were
caused by ingesting excessive urea. Al bin's testinony falls far
short of being probative as to whether the Synergy 20/20, as of
July 4, had separated into a lethal mxture because of an
i nherently defective chem cal conposition.

As the district court noted, in the absence of testing the
dead cows and of proof as to whether the separation (if it even
occurred) was caused by a defective chem cal conposition, Mex-Tex
cannot prevail. Mex-Tex failed to introduce nore than specul ative

evi dence that the feed the cows consuned on July 4 had separated as

a result of a product defect. Because Mex-Tex did not offer
probative evidence on this crucial point, j.ml|. was proper.
L1l
Mex- Tex al so appeals the j.mIl. on the counterclaim arguing

t hat because the feed was defective, it was under no obligation to
pay the noney it owed Cargill under the contract. But because we
have concluded that Mex-Tex failed to introduce evidence
establishing a defect, its defense evaporates, so j.ml. was

appropri ate.



Mex- Tex contends that the district court erred in awarding
Cargill attorney's fees and costs. W review for abuse of
discretion. Nickel v. Estate of Estes, 122 F. 3d 294, 301 (5th Cr
1997).

The prom ssory note provides: “[I]f suit is brought to coll ect
this Note, the holder shall be entitled to collect all reasonable
costs and expenses of suit, including, but not limted to,
reasonable attorney's fees.” Mex-Tex argues that Cargill is not
entitled to costs and fees stemming from the “tort” |awsuit,
because Mex-Tex's tort claimis distinct fromCargill's breach of
contract counterclaim

The problemw th this argunent is that the central issue on
both the claimand the counterclaimis whether the Synergy 20/20
separated. In order to prosecute its breach of contract action
Cargill needed to confront the question whether its product was
defective; in fact, Mex-Tex's defense to the breach of contract
counterclaimwas that Cargill's goods were fl awed.

Texas courts have consistently held that “when the causes of
action involved in the suit are dependent upon the sane set of
facts or circunstances and thus are '"intertwned to the point of
bei ng i nseparable,' the party suing for attorney's fees may recover
the entire anmount covering all clains.” Stewart Title Guar. Co. v.
Sterling, 822 S.wW2d 1, 11 (Tex. 1991) (quoting GIIl Sav. Ass'n v.

Chair King, Inc., 783 S.W2d 674, 680 (Tex. App.SSHouston [14th



Dist.] 1989), nodified, 797 S.W2d 31 (Tex. 1990)). 1In seeking to
segregate the two lawsuits, Mex-Tex draws too fine a distinction.
The district court did not abuse its discretion in awarding
attorney's fees and costs.

AFF| RMED.



