IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-20059

ANTHONY R MAGDALENO, 11,
Pl ai ntiff-Appellant,
vVer sus

HOUSTON | NDEPENDENT SCHOOL
D STRICT; ROD PAIGE, Dr.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Sout hern District of Texas
(H 96- CV-2492)

) Decenber 16, 1997
Before JOLLY, DUHE, and PARKER, Circuit Judges.

PER CURI AM *

Ant hony R Magdal eno appeals the dismssal of his racial
discrimnation claim and other clains against the Houston
| ndependent School District (“HSD') and Dr. Rod Paige, its
superintendent. W affirm

In April 1996, Magdal eno brought cl ai ns agai nst Pai ge and t he
H SD pursuant to 42 U S.C. 8§ 1981, alleging that he had been

unl awful Iy di scharged on the basis of race. He also clained that

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



he was discharged in retaliation for filing a grievance and
opposi ng Pai ge’ s appoi nt nent as superintendent in violation of his
rights under the First Amendnent. Paige responded with a defense
of qualified imunity, and noved for a Rule 7 reply or, in the
alternative, dism ssal pursuant to Rule 12(b)(6).

The district court took up the question at a Rule 16 pretri al
conference, after specifically informng the parties that it would
deal with all pending notions at that tine. At the hearing, the
district court pressed Magdal eno for any additional facts he could
all ege to overcone the hei ghtened pl eadi ng requi renent invoked by
Pai ge’ s assertion of qualified inmunity. WMgdal eno coul d not point
to any facts that tended to establish that anyone had acted
unlawfully with respect to his discharge, and the court concl uded
that ordering a Rule 7 reply would be futile. It therefore
dism ssed the clains against Paige. This was a perfectly
accept abl e application of the hei ghtened pl eading rule as | aid down

in Shultea v. Wod, 47 F.3d 1427, 1433 (5th Cr. 1995), and we

affirmthis part of the district court’s judgnment w thout further
coment .

Seeing that Magdal eno truly | acked any evidence of w ongful
action or notives on the part of anyone at the HHSD with respect to
his discharge, the district court then proceeded to dismss the

remai nder of his clains against the H SD sua sponte. It is



somewhat unclear from the record whether this dismssal was for
failure to state a claim under Rule 12(b)(6) or as a sumary
j udgnent under Rule 56. As Magdal eno’s clains were manifestly
sufficient to survive 12(b)(6) dism ssal, we construe the district
court’s action as a sua sponte grant of summary judgnent. Because
this grant failed to conformto the notice and other requirenents
of Rule 56, it was a procedural error. Nonetheless, this error was
har m ess.

In Leatherman v. Tarrant County Narcotics Intelligence and

Coordination Unit, 28 F.3d 1388, 1398 (5th Gr. 1994), we held that

t he sua sponte grant of summary judgnment w thout benefit of notice
was a procedural error subject to harmess error review. In this
case, it is clear that Mugdaleno sinply could not point to any
facts that tended to prove wongful action or notives on the part
of anyone at HHSD with respect to his discharge. Because neither
of his clains against H SD could have succeeded w thout such a
show ng, Magdal eno coul d not have survived sunmary judgnent in any
event. The sua sponte grant of sunmmary judgnent was therefore not
prejudicial, and any procedural irregularities were harnl ess under
Leat herman. Accordingly, the judgnment of the district court is

AFFI RMED



