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PER CURI AM *
Leslie A Tayl or appeals the district court’s grant of summary
judgnent in favor of the Comm ssioner of Social Security, affirmng
the denial of her application for disability insurance benefits.

W affirm

Pursuant to 5TH QR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



I

Tayl or applied for disability insurance benefits on Decenber
1, 1992, alleging that she had becone disabled on Septenber 17
1991, due to fibronyalgia which caused her nuscle pain and
headaches. After the Social Security Adm nistration denied her
application for benefits, Taylor requested a hearing before an
admnistrative |law judge (“ALJ").

Since 1991, Taylor has been treated for pain and other
synptons allegedly related to her condition by Dr. Anh Cacciatore
at the Kel sey-Seybold dinic. In addition to the fibronyal gia,
Tayl or has been di agnosed with depression. She takes several pain
medi cations, as well as antidepressant nedi cation.

On August 25, 1992, Tayl or conpl ai ned of a headache that had
| asted for two days, foll owed by achi ng and weakness, especially in
her hands. Upon exam nation, however, she was found to have nor nal
strength in her hands. On Septenber 29, 1992, Taylor reported
i nprovenent in her headaches with nedication, but Dr. Cacciatore
reported spasm of Taylor’s paracervical nuscles. On Novenber 23,
1992, Taylor reported to Dr. Cacciatore that she had had to cease
vacuum ng due to pain. Dr. Cacciatore treated Taylor with trigger
point injections, conpleted a functional capacity questionnaire,
and refilled a prescription for Panel or.

On January 23, 1993, Steven Rubenzer, Ph.D., perforned a
psychol ogi cal eval uation of Tayl or. She reported that she was
depressed and anxi ous due to fibronyal gia and headaches, but that
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she could drive, handle noney, and pay her bills. Dr. Rubenzer
reported that when Tayl or was not in pain, she was able to care for
hersel f, socialize, and performhousehol d t asks w t hout assi st ance.
Dr. Rubenzer di agnosed “maj or depression, single epi sode, noderate”
and concluded that “[o]verall [Taylor] appears to possess both the
intellectual and academ c abilities to function effectively on a
day to day basis.”

Dr. Cacciatore exam ned Taylor again on February 12, 1993.
Taylor reported that she could perform light housewrk and
requested a rheumatol ogy referral. Rheunmatol ogi st Martin Fi scher,
M D., exam ned Taylor on February 19, 1993. From March through
July 1993, Taylor received treatnent for epigastric pain.

A neurol ogical examnation of Taylor on July 15, 1993 was
normal . However, on July 21, she conplained of pain in her right
third finger that caused her to drop things. The finger was nor nal
upon exam nation. Taylor reported that, although nedication had
i nproved her nood, she still had pain and headaches. Dr. Fischer
reported that Taylor’s neck x-rays and cervical spine MR were
nor mal .

In 1994, Taylor again received treatnent for epigastric pain
fromMarch through May. |In October 1994, on a referral by Taylor’s
attorney, Houston Wrk and Fitness conducted a functional capacity
eval uation of Taylor. The physical therapists who exam ned Tayl or
reported that she sat for twenty m nutes and stood and wal ked for
fifteen mnutes, conplaining of pain. A lifting test was
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di scontinued after Taylor conplained of pain upon lifting three
pounds. Nonet hel ess, she had nornmal or near nornal ranges of
motion for all extremties except her shoulders, left hip extension
and abduction, right hip extension, and dorsiflexion of both
ankl es. Manual nuscle testing for strength revealed nornal
strength in Taylor’s neck, fair to normal trunk strength, and good
to normal arm and hand strength (with the exception of fair
strength in her right el bow and poor strength in her right thunb).
Tayl or had good to nornmal |eg strength, with the exception of fair
strength in her toes. Her grip strength was initially neasured at
69 percent of normal on the left and 54 percent of normal on the
right, but her strength decreased on a subsequent test.

On Cctober 28, 1994, Dr. Cacciatore stated that Taylor could
sit three hours per day, stand one hour per day, wal k one hour per
day, and occasionally |ift and carry ten pounds. She reported that
Taylor’s only objective sign of pain was nuscle spasm and she
descri bed Tayl or’s pain as noderate.

At the hearing before the ALJ on Novenber 2, 1994, Taylor
conplained of arthritis in her right thunb and weakness in both
hands. She stated that her activities included getting her sons
ready for school, sitting nost of the day and watching tel evision
or reading, a little cooking, and doing arts and crafts when she
felt uptoit. She also stated that she had five or six days each
mont h when she could not get out of bed.

Dr. Craddock Duren, a specialist in internal nedicine,
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testified at the hearing as a nedical advisor. He stated that
fibronyalgia is treatable and that Taylor was taking the
appropriate nedications for her condition (nonsteroid anti-
inflammatory drugs and tricyclic antidepressants). He testified
t hat based on the objective nedical evidence in the record, Tayl or
could frequently lift five pounds, occasionally lift and carry up
to ten pounds, and sit for eight hours per day with a sit/stand
option. He suggested that Taylor seek a repetitive, |lowstress job
wth mniml contact with the public. In response to questioning
by Taylor’s attorney, Dr. Duren stated that he disagreed with the
assessnent by Houston Work and Fitness that Taylor could lift only
t hree pounds because it was inconsistent with the finding that she
had 90 percent or greater of the normal range of notion for her
ar ns.

Dr. Ronald DeVere, a consulting neurologist, exam ned Tayl or
in Decenber 1994. Dr. DeVere found no neurol ogical deficits, but
concluded that Taylor’'s “aches and pains . . . are certainly
conpatible with fibronyalgia.” He stated that Taylor’s “difficulty
in functioning is basically based on chronic pain which does not
appear to be based on any primary neurol ogi cal disorder.” Based on
this exam nation, Dr. DeVere concluded that Taylor could lift five
to ten pounds, stand and wal k for eight hours per day, and sit for
six to eight hours per day.

Dr. Stuart Rosenthal, another consulting physician, exam ned
Taylor in March 1995. He found that, although she had nultiple
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subj ective conpl ai nts of nuscul oskel etal pain, she had no objective
abnormalities. He concluded that Taylor could lift between ten and
fifteen pounds and that she had no other significant functiona
[imtations.

The ALJ concluded that Taylor is not disabled because,
al t hough she cannot performher forner work as a | egal secretary,
she can perform other sem -skilled and unskilled sedentary jobs
which exist in significant nunbers in the econony. After the
Appeal s Council denied Taylor’s request for review, she filed a
conplaint in federal district court seeking judicial reviewof the
ALJ' s deci sion. The district court found the ALJ' s decision
supported by substantial evidence and consistent with relevant
| egal standards and therefore granted summary judgnent for the
Comm ssioner. Tayl or appeals.

I

Qur reviewof the Comm ssioner’s denial of disability benefits
is limted to determning whether the decision is supported by
substantial evidence in the record and whether the proper |ega
standards were used in evaluating the evidence. Villav. Sullivan,
895 F. 2d 1019, 1021 (5th Cr. 1990). Substantial evidence is nore
than a scintilla, |less than a preponderance, and is such rel evant
evi dence as a reasonable m nd m ght accept as adequate to support
a conclusion. 1d. at 1021-22. |In applying this standard, we nust

reviewthe entire record to determne if such evidence is present.



ld. at 1022. However, we nmay neither reweigh the evidence in the
record nor substitute our judgnent for that of the Comm ssioner.
| d.

The Comm ssioner evaluates disability clains by answering the
foll ow ng sequential questions:

(1) Is the claimant currently working?

(2) Can the inpairnent be classified as severe?

(3) Does the inpairnent neet or equal a |isted

i npai rment i n Appendi x 1 of the Comm ssioner’s
regul ati ons? (If Sso, disability IS
automatic.)

(4) Can the claimnt perform past rel evant work?

(5 Can the claimnt perform other work?

20 CF.R 8 416.920. In this case, the ALJ concluded that Tayl or
can perform sem -skilled and unskilled sedentary | obs. The ALJ
t hus concluded that Taylor is not disabl ed.

Dr. Cacciatore opined that Taylor could sit only three hours
per day, stand one hour per day, walk one hour per day, and |ift
ten pounds. She supported this opinion wth objective nedica
findings of nuscle spasm symmetrical trigger points, and a
possi bl e herniated disc. In finding that Tayl or was not di sabl ed,
the ALJ disregarded Dr. Cacciatore’ s opinion because the reports
and testinony of the consulting physicians were all to the
contrary. Taylor challenges the ALJ's rejection of her treating
physi cian’s evaluation in favor of the opinions of the consulting
exam ni ng speci alists.

Wi | e t he opi ni on and di agnosi s of a treating physician should

be af forded consi derable weight in determning disability, the ALJ
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has the sole responsibility for determning aclainmant’s disability
status. Martinez v. Chater, 64 F.3d 172, 176 (5th Gr. 1995). The
ALJ is free to reject the opinion of any physician when the
evi dence supports a contrary conclusion. 1d. |In addition, an ALJ
may give less weight, little weight, or even no weight to a
physician’s testinony where her statenents are brief and
conclusory, not supported by nedically acceptable clinical
| aborat ory di agnostic techni ques, or otherw se unsupported by the
evidence. Geenspan v. Shalala, 38 F.3d 232, 237 (5th Cr. 1994),
cert. denied, __ US _, 115 S C. 1984, 131 L. Ed. 2d 871
(1995).

In this case, the ALJ recei ved extensive evidence fromsever al
consul ti ng physicians regarding Taylor’s condition and limtations.
Dr. Fischer reported that an exam nation of Taylor’s fingers showed
that they were normal. Dr. DeVere found no neurol ogical deficits
upon exam nation of Tayl or. Dr. DeVere opined that, based on
Tayl or’ s subjective conplaints, she could |ift and carry five to
ten pounds and sit six to eight hours per day. He found no
limtation on her ability to stand and walKk. Dr. Rosent hal
reported no objective abnormalities and concluded, based on
Tayl or’ s subjective conplaints, that she could |ift up to fifteen
pounds and frequently |lift and carry ten pounds. Both Dr. DeVere
and Dr. Rosenthal considered Taylor’s subjective conplaints in

assessing her residual functional capacity and still determ ned



that she could perform sedentary worKk.

Dr. Duren testified that Tayl or was receiving the appropriate
medi cations for treatnent of fibronyalgia. He also stated that,
based on the objective nedical evidence in the record, Taylor could
frequently lift five pounds, occasionally lift and carry up to ten
pounds, and sit for eight hours per day with a sit/stand option.
In light of this evidence, the ALJ could properly credit the
reports and testinony of the consulting physicians and discount
those of Taylor’s treating physician.

Tayl or argues that the ALJ did not provide sufficient reasons
for finding her subjective conplaints of pain lacking in
credibility. To the contrary, the ALJ found Taylor’s conpl ai nts of
pain not fully credible because they were not supported by
obj ecti ve nedi cal findings, because Taylor’s daily activities were
i nconsi stent with her clains of pain, and because Taylor testified
that nedication helped relieve her pain. See Harper v. Sullivan,
887 F.2d 92, 96 (5th G r. 1989) (“The nere existence of pain does
not automatically create grounds for disability, and subjective
evi dence of pain will not take precedence over conflicting nedical
evi dence. ”). The ALJ had no obligation to credit Taylor’s
testi nony over the objective evidence in the record. See, e.q.
Ant hony v. Sullivan, 954 F.2d 289, 295 (5th Cr. 1992) (stating
that ALJ need not credit subjective evidence over conflicting

medi cal evidence); Villa, 895 F.2d at 1024 (" Subjective evidence



need not take precedence over objective evidence.”). W therefore
find no error in the ALJ s evaluation of Taylor’s testinony.
Tayl or next argues that the district court erred i n uphol di ng
the ALJ's decision on a ground not articulated in the ALJ s
decision. To the contrary, the district court’s decision affirned
the ALJ's decision on a ground specifically articulated by the
ALJ))that the |imtations descri bed by Taylor’s treating physician
are contradicted by the findings of the consulting physicians.
Tayl or also contends that the ALJ purposefully ignored the
evidence and the law to deny Taylor’s application based solely on
the fact that Taylor has been receiving $1,400 per nonth in
disability insurance fromher former enployer. The ALJ' s | engthy
and conprehensive decision refutes this frivol ous contention.
Taylor maintains that the ALJ failed to develop the record
regarding the “nature and severity of Taylor’s nental disorder.”
Specifically, she contends that the vocati onal expert who testified
at the hearing was uncertain of the neaning of Taylor’s diagnosis
of “maj or depression, single episode, noderate.” Taylor does not,
however, explain how she was prejudiced by this alleged
uncertainty. Thus, we will not reverse the ALJ' s decision on this
ground. See Kane v. Heckler, 731 F.2d 1216, 1220 (5th Cr. 1984)
(explaining that, where ALJ fails to develop adequate record,
claimant nust show that she was prejudiced as result of scanty

hearing by showng that, had ALJ “done his duty,” she could and
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woul d have adduced evidence that mght have altered result of
proceedi ng) .

Finally, Taylor argues that new, intervening admnistrative
rulings issued in July 1996 after the adm nistrative denial of
Taylor’s claim but prior to adjudication by the district court,
require remand to the adm ni strative agency for further eval uati on.
Taylor filed her conplaint in district court in April 1996, and
moved for sunmmary judgnent in August 1996. Thus, Taylor had the
opportunity to raise this issue in district court and failed to do
so; she provides no explanation for this failure. As this case
does not present exceptional circunstances, we will not address
this argunent. See, e.g., Rutland v. Moore, 54 F. 3d 226, 232 n. 12
(5th Gr. 1995 (“As is well established, and with very narrow
exception, we do not consider issues raised for the first tinme on
appeal . . . .”); Brantley v. Surles, 804 F.2d 321, 324 (5th Cr.
1986) (“We will not consider matters not rai sed before the district
court unless a mscarriage of justice would result.”).

AFFI RVED.
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