IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-10999
Summary Cal endar

IN THE MATTER OF: BILLY G RUSSELL; JUDY E. RUSSELL,

Debt or s,
TEXAS COVPTROLLER OF PUBLI C ACCOUNTS,

Appel | ant s,
vVer sus
BILLY G RUSSELL; JUDY E. RUSSELL

Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:96- CV-3008- K)
February 15, 1999
Bef ore H G3 NBOTHAM JONES and DENNI'S, Circuit Judges.
EDI TH H JONES, Circuit Judge:”
8The only issue in this case is the anmount and rate of

interest to be included in the state’s claimfor unpaid sal es

taxed In this Chapter 13 bankruptcy case.? Concluding that the

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.

The Russells do not take issue with the back sales tax of
$17,304. 03, and they waived their objection to the Conptroller’s
claimfor penalties since the penalty would be treated as a
general unsecured claimin their Chapter 13 case.
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bankruptcy and district courts erred in falling to award the
state certain anounts of interest at the state rate (10%, we
reverse and remand for entry of a revised judgnent.

Before these debtors filed a Chapter 13 case, they had been
debtors in a previous Chapter 7 bankruptcy (converted from
Chapter 11). In the prior case they objected to the state
Conmptroller’s claimfor unpaid sales tax, together with interest
and penalties, and asserted that the tax claimwas dischargeable.
As a matter of bankruptcy court procedure, their assertion was
voi ced in an adversary proceedi ng comenced by the debtors
agai nst the State of Texas requesting that the bankruptcy court
“deny the claimof the State of Texas for all sales tax, and for
further relief.” The state responded, praying that its proof of
claimbe allowed in full as filed. |In pretrial stipulations, the
debtors agreed that if the court should find sales tax was due on
their laundry services and that they are |iable for uncollected
sales tax, “the Conptroller’s calculations of tax, interest and
penalty are correct.” The interest and penalties at that tine
anounted to approxi mately $6, 000.

After hearing argunents in the adversary proceedi ng, the
bankruptcy court entered judgnent stating that:

The Adversary filed by Billy Russell and
Judy Russell, Debtors, is hereby deni ed.
The Court further finds that the Sales
Tax Liability in the anount of $17, 304.03
was owed by the Debtors to the State of
Texas; the Court further finds that the
anount of noney owed by the Debtors is
not di schargeabl e i n bankruptcy.

Moving to the present case, the bankruptcy court stated that

the debtors filed their current Chapter 13 case, in part, to
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address the state’ s subsequent clai magainst themfor non-

di schargeabl e sales tax interest and penalties. Ruling on the
debtors’ objection to the state’'s Chapter 13 proof of claim

whi ch now i ncludes interest and penalties of over $8,000, the
bankruptcy court decided that in reality, in the first adversary
proceeding, it entered judgnment against the debtors and in favor
of the State of Texas for $17,304.03. Consequently, that
affirmative judgnent, fromwhich the state sought no relief, was
entitled to bear interest only at the federal judgnent rate of
5.49% See 28 U.S.C. 8§ 1961. The district court affirned the
bankruptcy court’s judgnent, and this appeal foll owed.

The state first contends that in the original adversary
proceedi ng, the bankruptcy court did not enter judgnent against
the debtors on the state’s sales tax claim W agree. The state
never sought the relief, and the Iimted purposed of the
adversary proceeding were to determne the anount of the state’s
cl ai magai nst the debtor’s estate and whether that claim if
unpai d i n bankruptcy, was non-di schargeable. A finding of non-
di schargeability is not the sanme as entry of judgnent on the
claim No pleading of any party in the adversary proceedi ng
suggests that the bankruptcy court was asked to or did in fact
enter an enforceable judgnent in favor of the state and agai nst
the debtors.® Since the bankruptcy court did not enter a nobney
j udgnent against the Russells, it had no warrant to reduce the

applicable interest rate fromthe governed by state law to the

SWhet her the court coul d have done so, consistent with its
core jurisdiction, raises a question we |eave for another day.
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| ower federal judgnent rate.

In finding that the debt owed to the state was non-
di schargeabl e, however, the bankruptcy court only included the
princi pal anbunt owed ($17, 304.03), and not the back interest or
penal ties; the judgnent of non-dischargeability specifically did
not include those other anobunts. The state may not at this late
juncture interpret the bankruptcy court’s judgnment to include
t hose additional pre-chapter 7 anpbunts. Even though the state
asserts that the debtors never contested the anmount of interest
or penalties, we may not go behind the express terns of the
judgnent in what anounts to a collateral attack by the state.
The state shoul d have asked the bankruptcy court to revise its
judgnent to include pre-chapter 7 interest and penalties while
the court still had jurisdiction over the original adversary
proceedi ng. Thus, the state may not now assert conti nui ng
liability of the Russells for pre-chapter 7 interest and
penal ties.

On the other hand, the state conpellingly points out that
its proof of claimin the Chapter 7 case could not legally
i ncl ude post-chapter 7 accruals of interest, and any such claim
was al so not a part of the non-discharge ability proceedi ng.
After the principal anobunt of the tax debt was rul ed non-
di schargeabl e, interest could accrue against the debtors from and
after the date of the filing of their Chapter 7 petition. That
interest continued to accrue until the debtors filed their
Chapter 13 case. The bankruptcy court should have awarded this

portion of the state’s claimfor interest inits ruling on the
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state’s Chapter 13 proof of claim

To conclude with specificity, the state is entitled to
collect interest at the state’s default rate fromthe date of
filing of the Russells’ Chapter 7 petition until the date of
filing of their Chapter 13 petition. The applicable interest
rate is therefore 10%for that period of tine rather than the
federal judgnent rate.

The judgnent is REVERSED and the case REMANDED for entry of

j udgnent as specified.

REVERSED and REMANDED



