UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-10850

HVAW A Limted Partnership; BILL C. HUNTER,
Pl ai ntiffs-Appellants,
vVer sus
AMERI CAN MOTORI STS | NSURANCE CO.; DAVID E. LEE,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:96-CV-1836-D)

June 17, 1998
Before PCOLI TZ, Chief Judge, REAVLEY, and JONES, Circuit Judges.
EDI TH H JONES, Circuit Judge:”
Hunter, Van Anburgh & Wlf, P.C. (“HVAW) and Bill C.
Hunter, a |lawer at HVAW were insured under primary and unbrella
policies issued by American Mtorist |Insurance Conpany (“AM CO').
AM CO declined to defend HVAW and Hunter in adversary bankruptcy

proceedi ngs brought by Ml col m Kel so and Legal Econonetrics, Inc.

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



(“LEI™). After settling their dispute with Kel so and LEI, HVAWand
Hunter brought this suit in Texas state court alleging that AM CO
had a duty to defend them against the clains of Kelso and LEI
AM CO renoved the case to federal court, where both parties filed
for judgnent as a matter of law on the issue of coverage. The
district court granted AM CO judgnent as a matter of |aw, finding
that it did not have a duty to defend HVAWand Hunter. W affirm
| . Background
A. Facts

HVAW and Hunter provided I|egal representation and
services to various individuals and business entities associ ated
wth Gady and Gary Vaughn (“Vaughn entities”). In the | ate 1980s,
the Vaughn entities were faced with nunerous financial and |egal
difficulties. In an attenpt to resolve these difficulties, the
Vaughn entities entered into various conplex financial and
managenent agreenments with LEl and Kelso in order to protect their
nmoney and properties. In short, LElI and Kelso were to provide
“crisis managenent services” to the Vaughn entities. As part of
this arrangenent, LElI and Kel so recei ved ownership interests in and
control over certain Vaughn entities. D sputes soon arose between
t he Vaughn entities and LEI and Kel so over both LEI's and Kel so’s

control of various Vaughn entities and LEI's and Kel so’s fees. LEI



and Kel so eventual | y decl ared bankruptcy, allegedly as a result of
the financial difficulties caused by these disputes.

Once in bankruptcy, LEl and Kelso filed two adversary
proceedi ngs agai nst HYAW Hunter, and other defendants. The first
suit (No. 393-3585) alleged a laundry list of causes-of-action
i ncl udi ng conspiracy, fraud, conversion, breach of fiduciary duty,
tortious interference with contract, |egal nmalpractice, and
vi ol ations of the Texas Deceptive Trade Practices Act and federal
racketeering |aw. The second suit (No. 393-3668) alleged that
HVAW Hunter, and other defendants violated the automatic stay by
seeking to enforce various state court judgnents against LElI and
Kel so. It also alleged |egal malpractice, breach of fiduciary
duty, fraud, and conspiracy to defraud. The factual basis for
t hese two adversary proceedi ngs boils dowm to H/AWs and Hunter’s
alleged knowng and intimate participation in a conplicated
conspiracy involving the Vaughn entities and nunerous other
defendants to defraud LElI and Kel so.

AM CO refused to defend HVAW and Hunter in LElI's and
Kel so’ s adversary proceedi ngs on the ground that under the terns of
the two policies at issue the alleged wongful acts did not
constitute an “occurrence.” Eventually, HVAW and Hunter settled
with LEI and Kel so in both adversary proceedi ngs. HVAWand Hunt er
then initiated this lawsuit against AMCO to recover the cost of
their defense in the two adversary proceedi ngs.
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B. Insurance Policies
AM CO issued two types of policies to HVAW and Hunter
The first type of policy is a coomercial general liability (“CA&")
policy that covered “bodily injury” or “property damage” caused by
an “occurrence.” An “occurrence” is defined as “an accident,
i ncl udi ng conti nuous or repeated exposure to substantially the sane

general harnful conditions.”

The second type of policy is a commercial catastrophe
liability (“CAT”) policy that essentially served as an unbrella
policy to the CAG policy. Just like the CG policy, the CAT policy
provi ded coverage for certain injuries caused by an “occurrence.”
“Qcecurrence” is defined the sane as in the CA policy.

1. Analysis

This court reviews a grant of sunmary judgnent de novo.
See Anerican States Ins. Co. v. Bailey, 133 F. 3d 363, 369 (5th Cr
1998). A district court’s interpretation of an i nsurance contract
is a question of law which this court also reviews de novo. See
id. An insurer bears the burden of proving that exclusions in the
policy in question bar coverage for the plaintiff’s clains. See
id.

In this diversity case, Texas rules of contract

interpretation control. See id. Under Texas law, the



interpretation of insurance contracts i s governed by the sane rul es
that apply to contracts in general. See id. (citing Forbau v.
Aetna Life Ins. Co., 876 S.W2d 132, 133 (Tex. 1994)).

In determning an insurer’s duty to defend, Texas courts
utilize the “eight corners rule.” See id. (citing National Union
Fire Ins. Co. v. Merchants Fast Motor Lines, Inc., 939 S.W2d 139,
141 (Tex. 1997)). Under this rule, aninsurer’s duty to defend is
determ ned by the | anguage of the insurance policy and a |iberal
interpretation of the allegations in the pleadings. See id. “In
reviewi ng the underlying pleadings, the court nust focus on the
factual allegations that showthe origin of the damages rather than
on the legal theories alleged.” 1d. (quoting National Union Fire
Ins. Co., 939 S.W2d at 141); see also Adanp v. State Farm Ll oyds
Co., 853 S.W2d 673, 676 (Tex. App.--Houston [14th Dist.] 1993,
wit denied) (“It is not the cause of action alleged that
determ nes coverage but the facts giving rise to the alleged
acti onabl e conduct.”).

The district court found that the factual allegations
contained in LEI'’s and Kelso’s two suits agai nst HVAW and Hunter
did not constitute an “occurrence” under the terns of the CGL and
CAT policies and, therefore, AMCO had no duty to defend. We

agr ee.



Under Texas | aw, a person’s acts are not accidental when
he commts an intentional act that results in injuries that
ordinarily follow fromor could be reasonably anticipated fromthe
i ntentional act. See id. (citing Trinity Universal Ins. Co. v.
Cowan, 945 S. W2d 819, 827-28 (Tex. 1997); see also Argonaut
Sout hwest Ins. Co. v. Mupin, 500 S . W2d 633, 635 (Tex. 1973)
(stating that when “acts are voluntary and intentional and the
injury is the natural result of the act, the result was not caused

by acci dent (quoting Thomason v. United States Fidelity &
Guar. Co., 248 F.2d 417, 419 (5th Gir. 1957)).

Therefore, in order to determ ne whet her AM CO had a duty
to defend Hunter and HVAWunder the terns of its policies, we nust
deci de whet her Kel so and LElI alleged facts in their tw adversary
proceedi ngs that could constitute an “accident” under Texas | aw.

A.  Adversary Proceedi ng No. 393-3585

LEI'’s and Kelso’'s first conplaint is premsed on the
factual allegation that HVAW and Hunter knowi ngly engaged in a
conpl ex conspiracy wth the Vaughn entiti es and ot her defendants to
defraud LElI and Kelso. The conplaint itself states that “Hunter
|learned or knew of the Vaughns’ intent to defraud Legal

Econonetri cs and Kel so and set about to organi ze and orchestrate an

even nore elaborate conspiracy to defraud and otherw se danage



Legal Econonetrics and Kelso . . . .” (1 138).! “Hunter was the
masterm nd and architect of the evolving conspiracy . . . .7 (1
140). “Each [defendant] knew the object and purpose of the
conspiracy was to defraud Legal Econonetrics and Kelso and
wrongful ly deprive themof their services and property, each agreed
to so wong Legal Econonetrics and Kel so, and each of themacted in
furtherance of the said conspiracy.”? (1 140). The conpl ai nt
repeatedly describes the defendants’ actions as “intentional,
mal i cious, wllful and wanton.” |In fact, Kelso's and LEl’'s request
for relief on their claim of |egal malpractice (Count XiI) is
factually prem sed on Hunter’s and HVAW's knowi ng participation in
the conplex conspiracy against Kelso and LEI. (See 1 264).
Al t hough Kelso and LElI allege negligence (in the form of |egal
mal practice) against Hunter and HVAW the facts supporting their
allegation are all voluntary and intentional acts. Cf. Farners
Texas County Mutual Ins. Co. v. Giffin, 955 S . W2d 81, 83 (Tex.

1997) (“[A]llthough [plaintiff] seeks relief on |egal theories of

! The conplaint al so states that the “Vaughns’ schene to | oot
the corporations was fully known to and ai ded and abetted by their
counsel, Bruce Bowran and Bill Hunter, as well as Bowman' s and
Hunter’s respective lawfirnms (Mial Ham | ton and Hunter Van Anbur gh
& Wlf).” (1 190).

2 The conplaint’s request for relief states that “[e]ach of
the above-naned Def endant s [1ncluding Hunt er and HVAW
intentionally acted in furtherance of the conspiracy to defraud
Legal Econonetrics and Kel so and t hereby caused Pl ai ntiffs damage.”
(T 239).



negl i gence and gross negligence, he alleged facts indicating that
the origin of his damages was intentional behavior. He nade no
factual contention that could constitute negligent behavior by
[ def endant].”).

Because Kelso’'s and LElI's factual allegations al
constitute intentional and voluntary acts, AM CO has no duty to
defend under the terns of its policies.

B. Adversary Proceedi ng No. 393-3668

LEI’s and Kelso’s second conplaint essentially alleges
that “[t] he violations of the automatic stay were willful, know ng,
voluntary, wvolitional, and intentional. The violations were
consummated with full and actual know edge of the pendency of the
automatic stay . . . .7 (1 59). Kel so’s and LElI’'s conpl ai nt
repeatedly refers to Hunter’s and HVAWSs actions as both
“del i berate” and “intentional, malicious, wllful, and wanton.”
Agai n, while Kelso’s and LEI's conpl ai nt all eges negligence (in the
formof | egal mal practice), the underlying factual clains are based
on know edge and intent. Because Kelso’'s and LElI’'s factual
allegations all constitute intentional and voluntary acts, AM CO
has no duty to defend under the terns of its policies.

I11. Conclusion
For the foregoing reasons, AM CO has no duty to defend

Hunter or HVAW The judgnent of the district court is AFFI RVED



