IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-10093
Conf er ence Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

vVer sus
JUAN RODRI GUEZ ORTI Z,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 2:96-CR-35-1
August 18, 1997
Before KING H G3 NBOTHAM and DUHE, G rcuit Judges.
PER CURI AM *

Juan Rodriguez Otiz (Otiz) appeals his conviction and
sentence for illegal re-entry follow ng deportation in violation
of 8 US C 8§ 1326. Otiz argues that he was sentenced under
8§ 1326(b)(2) for a prior aggravated fel ony conviction and since
he was charged and pleaded guilty to 8 1326(b) (1), the Governnent

shoul d have alleged the prior aggravated felony in his

i ndi ct nent. Because Otiz did not raise this issue before the

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.
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district court, we review for plain error. United States V.

Calverley, 37 F.3d 160, 162-64 (5th G r. 1994)(en banc). The
record does not reflect that the district court contenplated a
sentence under 8§ 1326(b)(2). Otiz' s indictnent, plea agreenent,
and Presentence Report specifically cite to 8 1326(b)(1).
Further, Otiz was advised of his maxi num sentence and was
sentenced under 8§ 1326(b)(1). Moreover, Otiz's 88-nonth
sentence did not exceed the ten-year maxi mum under 8§ 1326(b)(1).
Hence, the district court did not conmt plain error.

AFFI RVED.



