IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-10082
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

PATRI CK WEBSTER,

Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Northern District of Texas

(3:96- CR-291- 1- T)

Novenber 6, 1997
Bef ore GARWOOD, JONES and STEWART, Circuit Judges.’
PER CURI AM
Def endant - appel | ant Patrick Wbster (Whbster) appeals his
guilty plea conviction for robbing an arnored car in violation of
the Hobbs Act, 18 U S.C. § 1951(a) and 2. Webster argues two
points on appeal. First, he argues that the indictnent was

defective because it did not allege that the robbery affected

"Pursuant to 5THCQR R 47.5 the Court has determned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THAQR R 47.5. 4.



i nterstate commerce. Second, he argues that his guilty plea is
invalid because the factual resunme did not show that his robbery
affected interstate commerce. W affirm
Factual and Procedural Background

Webster was charged in a two-count indictnent returned in
August 1996. Count One charged robbery affecting commerce contrary
to the Hobbs Act, and aiding and abetting sane. Count Two charged
use and carrying of a firearmin connection wth the Hobbs Act
of fense, and aiding and abetting such, contrary to 18 U S.C. 88
924(c) (1) and 2. Wbster, through counsel, filed several discovery
notions and a notion to dismss Count One of the indictnment. The
notion to dism ss Count One asserted that the indictnment did not
adequately plead an effect on interstate commerce, citing United
States v. Collins, 40 F.3d 95 (5th Cr. 1994).! The district court
overruled the notion to dismss. Subsequently, Wbster and the
prosecutor entered into a witten plea agreenent and a docunent
entitled “Factual Resune.” Each was signed by Webster’s attorney
and by Webster personally. The plea agreenent recites that Wbster
will plead guilty to Count One, which it describes as “robbery

affecting interstate comerce” contrary to the Hobbs Act, and the

!Count One alleges in relevant part that Whbster and ot hers,
ai ded and abetted by each other, “did obstruct, delay, and affect
comerce and attenpted to do so, by robbery, to wt: t he
def endants took and obtained, from the person and presence of
Darrell Smth, enpl oyee of Arnored Transport of Texas, Inc., United
States currency, against his wll, by neans of actual and
threatened force and violence and fear of injury to his person.”
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governnment will dism ss Count Two at sentencing and “recommend t he

| onest | evel of the guideline range determ ned applicable by the

court.”? The factual resune, which the plea agreenent says “is
true and correct,” states that on August 6, 1996, in the Dall as
Di vision of the Northern District of Texas, Wbster, Still, WIson,

and Washi ngt on

“did knowingly and willfully obstruct, delay and affect
commerce by taking from the person and presence of
Darrell Smth, an enpl oyee of Arnored Transport of Texas,
United States currency, against Smth's wll. The
currency was obtained by use of actual and threatened
force and violence and fear of injury to the person of
Darrell Smth.

On or about August 5, 1996, WEBSTER net with Still
and Wlson to plan the robbery of the arnored car on
August 6, 1996. Still was enpl oyed by Arnored Transport
of Texas, Inc., as a driver and guard. Still provided
information as to where the robbery would occur and how
to gain entry to the arnored car. According to
information provided to agents of the Federal Bureau of
I nvestigation by Still and Wlson, it was planned that a
gun would be placed to the head of a second guard who
woul d be in the arnored car while Still faked resistance
to the robbery. The noney gained fromthe robbery of the
arnored car was to be split anmong Still, WEBSTER and
W son.

On or about August 6, 1996, WEBSTER and W /I son
gai ned entrance to the arnored truck driven by Still by
overpowering a second guard, Darrell Smth, at gunpoint.
The arnored car, along with Darrell Smth, was taken from
the original scene of the robbery by Still, WEBSTER and
W | son. Smth's eyes were taped and his hands were
bound. A nineteen mnute police chase term nated when
the arnored car crashed into a residential fence and
WEBSTER and WIlson fled on foot. The arnored car

2lf convicted on Count Two, Wbster would have faced a
mandat ory sentence of five years additional to any sentence i nposed
on Count One. Section 924(c)(1).
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contained approximately 1.2 mllion dollars in United
St ates currency.

VWEBSTER agrees that this Factual Resune is true and
correct, except as it relates to Still and WIlson's
contention that it was part of the original plan to use
a gun during the robbery. WEBSTER nai ntai ns that he was
not aware of the gun until the robbery occurred.”
(Enphasi s added).

Subsequent |y, Webster was rearraigned and his guilty plea to
Count One was accepted. At the rearraignnent, the plea agreenent
was presented and summarized and Webster, who was twenty-seven
years old and had one year of college, said he had read and si gned
it and discussed it with his attorney and understood all its
provi si ons. The factual resune was then read al oud and Wbster
stated that it was correct.

Approxi mately six days |ater Webster filed an unverified pro
se notion to withdraw his plea, arguing that his attorney had
pressured himinto entering into it, that the plea agreenent did
not contain what he had, prior to rearraignnent, thought it would
contain, and that “the representations of the factual resune are
not fully true or correct.” No specifics are asserted, and the
motion is entirely conclusory. No nention is nade of comrerce or
interstate conmerce. No assertion of innocence is nade. The
district court denied the notion. Over two nonths thereafter,
Webster, pro se, filed two further notions to withdraw his plea,
urging that because the arnored car guard, Still, was in on the
of fense, and had | awful custody of the nobney, and because Wbster

did not know a gun was going to be used on the other guard, Smth,
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that there was no robbery as charged in the indictnent, but rather
merely enbezzlenment or |arceny. No nention of comrerce or
interstate commerce is nade or even hinted at in any of these
noti ons.

At the subsequent sentencing hearing, Wbster testified that
Still, one of the two guards on the arnored truck, was in on the
plan to take the noney from the arnored car, and that although
Smth, the other guard, was not, Wbster did not believe a gun
woul d be either needed or used. Wbster admtted Smth carried a
gun. Webster had driven an arnored car for the sanme conpany.
Webster also admtted that a firearmwas in fact used by WI son,
one of the other participants. An FBI agent testified that another
participant had told him that he had observed W] son brandi shing
his gun in Wbster’s presence before the robbery. 1In his direct
exam nation, Webster stated:

“A. Well, onereason | think this is not a robbery, it’s

a [sic] enbezzlenent by theft.

Q Wiy do you say that?

A. Because it was two security guards that was agents by

t he conpany, enployed by the conpany, and both had a

right to have -- they both had rights to have --

transport the noney. And one security -- one security

of ficer, he’s deceived the conpany and t he ot her security

officer --"

Later on at the sentencing hearing, the follow ng transpired:

“THE COURT: Al right. The court has al so before
it M. Webster’s notion to withdraw his plea.

Does M. Wbster wi sh to address that?

MR. HENDRI CK [ Webster’s counsel]: Yes, Your Honor.
We would -- | believe the court has previously denied M.
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Webster’s first notion to withdraw his plea. We have

filed two additional notions basically arguing that the

-- he'sto be permtted to wthdraw his pl ea because this

of fense was not a robbery. It was either a theft by

deception or an enbezzlenent, and for those reasons, we

reurge defendant’s notion to be able to wthdraw his

pl ea.

THE COURT: All right. The court having previously

accepted the defendant’s plea finds that the defendant in

this case has put forth no fair or just reason why the

pl ea should be allowed to be w thdrawn.”
The PSR reflects that the arnored car had been robbed “at the
BankOne | ocation at 112 South Garl and Road in Garl and, Texas,” that
t he arnored car contai ned $1, 288,602 in United States currency, and
that “[a]ll of the noney was recovered, therefore, BankOne suffered
no loss as aresult of this robbery.” Nothing in the record, or in
the PSR, in any way suggests that Whbster, either in person or
t hrough counsel, ever contended that either the factual resune, or
t he evi dence or matter otherw se before the court, was i nsufficient
to show the required nexus to interstate commerce, or ever
contended that in point of fact such nexus was |acking. Nor does
the record contain anything to suggest that in point of fact there

was no such requi site nexus.
Di scussi on
1. Indictnent.
Webster’s argunent, that the indictnment was defective, is
meritless. The indictnent, |ike section 1951(a), referred to the

robbery’s effect on “comrerce.” \Webster argues that this is an



insufficient indictnment since a crine can only be a section 1951(a)
offense if it affects interstate conmmerce.

Wi |l e the robbery nust affect interstate conmerce in order to
constitute a Hobbs Act violation, the indictnent need not
specifically use the term “interstate comerce.” The term
“commerce” alone is sufficient to charge a Hobbs Act violation.
See United States v. G pson, 46 F.3d 472, 474 (5th CGr. 1995), and
United States v. Parker, 73 F.3d 48, 54-55 (5th Gr. 1996) (both
uphol di ng Hobbs Act indictnents that alleged an interference with
“commerce,” rather than interstate comerce, and holding that
“commerce,” when used in a Hobbs Act indictnent, covered interstate
conmerce). The Hobbs Act uses the term“comerce,”® but defines it
to nean interstate comerce. See 18 U . S.C. 8§ 1951(b)(3) (defining
comerce to include only commerce within United States Territories
and interstate commerce). See also United States v. WIllians, 679
F.2d 504 (5th Gr. 1982). Since Wbster’s indictnent tracks the
| anguage of the Hobbs Act, and thereby covers each prima facie
el emrent of the charge and notifies the defendant of the charge, we
find that it is sufficient.

2. Rule 11(f).
Webster’s sole remaining argunent, that the district court

erred by failing to require a showing that this robbery affected

3"\Whoever in any way or degree obstructs, delays, or affects
comerce or the novenent of any article or cormodity in commerce,
by robbery or extortion . . . .” 18 U S C 8§ 1951(a).



interstate conmerce, is |likew se without nerit. W read Wbster’s
argunent to be nerely that reversible error is present because the
factual resune, which was the only rel evant rearrai gnnent evi dence
ot her than the plea agreenent, did not include any facts concerning
the interstate effect of the robbery.

The contention that the factual resune did not contain any
information that the robbery affected interstate commerce i s being
rai sed by Webster for the first tine on appeal; this point, nust,
therefore, be reviewed for plain error. See Fed. R Cim P.
52(b); United States v. Odano, 113 S . C. 1770 (1993). There is
nothing to suggest that the omssion from the factual resune of
details on the robbery’s connection to interstate comerce i s other
than a technical inperfection, which doubtless could easily have
been renedied by the district court had Webster brought it to the
court’s attention in any of his three notions to withdraw his
guilty plea. Webster was fully aware of the nexus requirenent
under the Hobbs Act, as reflected by his citation bel owof Collins.
And, United States v. Lopez, 115 S . C. 1624 (1995), had been
deci ded for over a year. Wbster does not contend that in actual
fact the required nexus to interstate commerce was |acking.
I ndeed, it is difficult to inagine that a $1, 200, 000 robbery from
an interstate banking concern such as BankOne does not have the
requi site nexus. The factual resune states that Wbster did

“obstruct, delay and effect comerce by” the robbery, and the plea



agreenent says that the robbery was one “affecting interstate
commerce” and that the factual resunme is correct. It is not clear
that any error of the district court was “plain” or that it affects
substantial rights. In any event, even assum ng arguendo that
error which is plain and affects substantial rights is present, in
the instant context we choose to exercise our discretion not to
correct this clained error that is raised for the first tine on
appeal. See A ano, 113 S.C. at 1778 (“Rule 52(b) is perm ssive,
not mandatory.”); United States v. Mmhat, 106 F.3d 89, 95-96 (5th

Cr. 1997) (sane).

AFFI RVED



