UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 96-60583
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS

JOHNNY N. MYLES,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Southern District of M ssissippi
(95-CR-99-1)

March 19, 1997/

Before WSDOM KING and SMTH, G rcuit Judges.
PER CURI AM *

Johnny Myl es was convicted by a jury on counts two and four of
an indictnent charging him wth possession wth intent to
distribute cocaine. At trial, the district court overruled M/les’s
motion in limne requesting exclusion of evidence of a previous
conviction for conspiracy to sell cocaine and permtted the
governnent to cross-exam ne Myl es regarding the prior conviction.

M/l es asserts that the district court erred in admtting this

"Pursuant to Local Rule 47.5, the court has determined that this opinion should not be published
and is not precedent except under the limited circumstances set forth in Local Rule 47.5.4.



evidence because it is nore prejudicial than probative under
Federal Rule of Evidence 609.

A district court must make an on-the-record finding that the
probative value of a prior conviction outweighs its prejudicia
effect before admtting the conviction under Rule 609(a)(1). United

States v. Preston, 608 F.2d 626, 639 (5th Cr.), cert. denied, 446

U S 940 (1980). Such on the record findings are nandatory.
United States v. Acosta, 763 F.2d 671, 695 (5th Cr.), cert.

denied, 474 U.S. 863 (1985). As the district court did not fulfill
this requirenent, the case nust be renmanded.

As we noted in Preston, however, the failure of the district
court to make specific findings does not require reversal of
M/l es’ s conviction. Rather, we remand the case for an appropriate
determ nation under Rule 609, to be conducted on the record. |If
the court finds that the probative value of the prior conviction
outweighed its prejudicial effect, the conviction wll stand
subject to Myles’s right to raise on appeal whether the district
court abused its discretion in admtting the evidence. | f,
however, the court finds that the prejudicial effect of the prior
conviction outweighs its probative value, the court nust exam ne
whet her there is any reasonable possibility that the adm ssion of
t he conviction affected the outconme of the case. Preston, 608 F. 2d
at 639-640. If the prior conviction did not affect the outcone of
the case, the conviction will stand; again, subject to M/les's
further appeal. |If the district court finds that the adm ssion of
the prior conviction affected the outcone of the case, Myl es nust

be afforded a new tri al.



REMANDED.



