IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 96-60450
Cons. W No. 96-60452
Summary Cal endar

TRACY A. HANSEN
Pl ai ntiff-Appellant,

ver sus

OFFI CER W LLI AMS; GEANI E CCOLE
J.J. STREETER, ROGER COXX
EDWARD HARGETT; EDDI E LUCAS,
Def endant s- Appel | ees.
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TRACY A. HANSEN
Pl ai ntiff-Appellant,

ver sus

DONALD MOORE; JERRY BARBER
OFFI CER JOHN HAYWOOD
EDWARD HARGETT; EDDI E LUCAS,
Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Northern District of M ssissipp

Decenber 4, 1996
Bef ore GARWOOD, JOLLY and DENNI'S, Circuit Judges.”

Pursuant to Local Rule 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except



GARWOOD, Circuit Judge:

Plaintiff-appellant Tracy Hansen (Hansen), an inmate at the
M ssi ssippi State Penitentiary in Parchman, M ssi ssippi, proceedi ng
pro se, brought these two separate civil rights suits in the
district court bel ow agai nst various prison officers and a fell ow
inmate. A magi strate judge ordered that Hansen’s suits be stayed,
and required Hansen to nmake a good faith effort to exhaust his
adm nistrative renedi es pursuant to 42 U. S.C. § 1997e. Because the
prison’s Adm ni strative Renmedy Programal |l ows a pri soner to process
only one claimat a tinme, Hansen was unable to process his cases.
Despite Hansen's efforts, the district court ordered that the cases
be di sm ssed. Hansen appeals in each case. W have sua sponte
consol i dated these cases for appellate disposition only. W now
vacate and remand in each case.

Facts and Proceedi ngs Bel ow

Hansen filed a civil suit inthe district court bel ow on Apri
7, 1994, claimng that various prison officers violated his civil
rights under 42 U . S. C. § 1983 (Hansen v. More; our No. 96-60452).
Hansen al |l eges that on March 25, 1994, while returning to his cel
after conpl eti ng outdoor recreation, Oficers Jerry Barber and John
Haywood physically assaulted him Hansen cl ai ns that Sergeant John
Moore refused to investigate the alleged assault, and that all

three prison officers threatened Hansen with future assaults if he

under the Ilimted circunstances set forth in Local Rule 47.5. 4.
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attenpted to go to the inmate hospital. Hansen also all eges that
Superintendent Edward Hargett and Comm ssioner Eddie Lucas failed
to carry out their admnistrative responsibilities by show ng
deli berate indifference and w |l ful negl ect when Hansen conpl ai ned
of the March 25 assault and prior assaults.

On June 6, 1994, Hansen filed in the district court below (in
the sanme division as the April 7 suit) another section 1983 suit
agai nst other officers of the same prison and an inmate, GCeanie
Col e (Hansen v. WIllians; our No. 96-60450). Hansen conpl ains that
the officers nanmed as defendants in his suit failed to protect him
fromattacks by Cole and other inmates. Hansen also asserts that
he had attenpted to use the prison’s Adm nistrative Renmedy Program
(Program) to resolve his claim but that the prison admnistrators
process only one inmate grievance at a tine and that the procedure
t akes several nonths.

On Novenber 4, 1994, a nmgistrate judge entered identical
orders in each suit, directing that, pursuant to 42 U S C 8§
1997e(a) (1), the case be stayed for 90 days and that during the 90-
day period, Hansen nake a good faith attenpt to exhaust the
avai |l abl e adm ni strative renedies found in the Program Nbreover,
the orders each provided that Hansen file, within 150 days, a
certificate from the Program stating that he had exhausted his
admnistrative renedies or a statenent that he had attenpted to

obtain such a certificate but had not been furnished with one.



Each order further provided that failure to file a certificate or
a statenent within 150 days would result in dismssal of the case
W th prejudice.

Soon thereafter, Hansen clains to have begun taking steps
towards conplying with the orders. On Novenber 8, 1994, he
allegedly wote the director of the Programnotifying the director
of the magistrate judge's orders and requesting the director—as
t he cases coul d not be processed—to i ssue a certificate indicating
t hat he had exhausted his adm nistrative renedi es. Hansen sent a
followup letter to the director on Decenber 19, 1994, asking for
a status update on his cases. A Programadm ni strator responded on
January 6, 1995, inform ng Hansen that only one request could be
processed through the Programat a tine, and because he had ot her
grievances pending in the Program the admnistrator would not
entertain either of the two cases.

On March 6, 1995, Hansen filed a notion to lift the 90-day
stay in the second filed of his two cases, Hansen v. Wllianms. 1In
the notion, Hansen described his correspondence with the Program
adm nistrator and stated that, despite his good faith efforts, he
was having difficulties obtaining admnistrative relief in both
cases. The magi strate judge denied the notion on March 8, 1995.

Not hing further transpired in either case until on May 31,
1995, the district court, sua sponte, and without prior notice to

Hansen, entered orders in each case finding that Hansen had fail ed



to conply with the nagi strate judge’s order and di sm ssed each case
W thout prejudice for failure to conply with an order of the court
and for failure to prosecute, pursuant to Fed. R Cv. P. 41(b).

Hansen tinely appeals in each case.!?

Di scussi on

A district court may sua sponte dism ss an action for failure
to conply with a court order. Long v. Sinmmons, 77 F.3d 878, 879
(5th Gr. 1996). A sua sponte dismssal by the district court
pursuant to Fed. R Cv. P. 41(b) will normally be uphel d on appeal
unless the court determnes that the district court abused its
di scretion. Long, 77 F.3d at 879.

Al t hough section 1983 does not inpose any general exhaustion
requi renment upon litigants, under 42 U S.C. 8§ 1997e of the G vi
Rights of Institutionalized Persons Act, district courts have
discretion to require an inmate to exhaust prison admnistrative

renedi es prior to having his case heard in federal court.? Rocky

. Hansen filed tinely notions for reconsideration in each case
on June 8, 1995. He filed his notice of appeal in each on June 25,
1995. The district court denied the notions in each case on July
8, 1996. Hansen did not file a new notice of appeal in either
case. The notices of appeal becane effective on the denial of the
nmotions for reconsideration. Fed. R App. P. 4(a)(4).

2 On April 26, 1996, the Prison Litigation Reform Act of 1995
(Act) becane |law. See Pub. L. No. 104-134, 110 Stat. 1321 (1996).
Section 803(d) of the Act anended 42 U.S.C. § 1997e(a) to now read:

“No action shall be brought with respect to prison
condi ti ons under section 1983 of this title, or any other
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v. Vittorie, 813 F.2d 734, 736 (5th G r. 1987). Section 1997e
provi des district courts with the power to dismss suits, follow ng
a section 1997e continuance, if a prisoner fails to pursue his
admnistrative renedies in good faith. ld.; see also Marsh v.
Jones, 53 F.3d 707, 710 n.7 (5th Gr. 1995).

The record tends to show that, at the very | east, Hansen has
attenpted to conply with the nmagi strate judge’s order. In addition
to attenpting to process his cases with the Program Hansen wote
two letters to the director of the Program fully informng the
director of the order’s exhaustion requirenents and expressing his
(Hansen’s) desire to satisfy those requirenents. Mreover, in his
motion to lift the 90-day stay, Hansen stated that he had nade an
effort to resolve his cases through the Program but that he was
unable to do so because of the Progranis prohibition on accepting
nore than one claimat a tine from the sane prisoner.® Hansen

repeated this information in his Fed. R Cv. P. 59(e) notion to

Federal law, by a prisoner confined in any jail, prison,
or other correctional facility until such adm nistrative
remedi es as are avail abl e are exhausted.”

42 U.S.C. 8§ 1997e(a). On remand, the district court should
consider to what extent, if any, the Act affects Hansen’'s cases.

3 We note that Hansen filed this notion only in his suit agai nst
Oficer Wllians et al. However, because the notion discusses

Hansen’s efforts to conply with the order with regards to both
cases, we believe that Hansen’s failure to file a notion in his
suit against Moore et al. is not necessarily controlling under the
present facts. The suits were in the sane division and identi cal
orders in each were entered by the sane nmagistrate judge and
district judge.



alter or anend the judgnent.

In di smssing Hansen’s cases w thout prejudice, however, the
district court apparently did not take into consideration any of
Hansen’s efforts to conply with the order. In its May 31, 1995
opi nion and final judgnent, the court nmade no nention of Hansen’s
motion to lift the 90 day stay or any of Hansen's efforts descri bed
inthe notion. Likewse, inits order rejecting Hansen’s Fed. R
Cv. P. 59(e) notion, the court sunmarily deni ed the notion w t hout
of fering any explanation for its deci sion.

For the above reasons, we conclude that the district court
erred in dismssing Hansen's civil suits wthout addressing or
apparently consi dering whet her he had reasonably and in good faith
conplied with the order. The record indicates that, at m ni num
Hansen had taken sone steps towards fulfilling the order’s
requi renents. On remand, the district court should consider the
evi dence whi ch Hansen cl ai ns supports his contention that he nade
a good faith attenpt to conply with the order, and in particul ar,
those efforts nentioned in his notion to |[ift the 90-day stay.

Concl usi on
The district court’s orders dism ssing Hansen’s civil cases

are each VACATED and each cause i's REMANDED



