IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-60338
Summary Cal endar

STEPHANI E CAESAR,
Pl ai ntiff-Appellant,

ver sus

JESSE BROWN, Secretary,
Departnent of Veteran Affairs,

Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Southern District of M ssissippi
(3:95-CV-460LN)

Novenber 11, 1996
Bef ore GARWOOD, JOLLY, and DENNI'S, G rcuit Judges.

PER CURI AM *

Stephanie Caesar filed this action against Jesse Brown,
Secretary of the Departnent of Veteran's Affairs alleging that she
was discrimnated against by the Veteran's Adm nistration (the
"VA") in violation of the Anericans with Disabilities Act ("ADA"),

42 U.S.C. § 12101 et seq. (West 1995). Caesar's charge arose from

"Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



the termnation of her work-study assignnent with the VA

The VA filed a nmotion to dismss, and Caesar failed to
respond. The district court subsequently granted the notion to
dismss, holding that the conplaint did not state an actionable
cl ai munder the ADA

Caesar appeal s, asserting that the di sm ssal was erroneous and
that she is entitled to relief under either the ADA or the
Rehabilitation Act. Notably, the Rehabilitation Act was not
mentioned in the conplaint.

Caesar's conplaint did not state a viabl e cl ai munder the ADA
She attenpts to bring this action against an agency of the United
States. This is clearly prohibited by the ADA by virtue of its
exclusion of the United States fromthe definition of "enpl oyer,"
42 U.S.C. A 8§ 12111(5)(B)(l) (West 1995), and, therefore, the
definition of "covered entity,” 42 U S.C A 8§ 12111(2) (West 1995),

as used bel ow

[nNJo covered entity shall discrimnate against a
qualified individual with a disability because of the
disability of such individual in regard to job

application procedures, the hiring, advancenent, or

di scharge of enployees, enployee conpensation, |ob

training, and other terns, conditions, and privil eges of

enpl oynent .
42 U S.C. A 8 12112(a) (West 1995). Clearly, the ADA is not
intended to provide redress for allegedly discrimnatory acts by
gover nnment agenci es. Such relief is provided through other

channels, such as Title VIl and the Rehabilitation Act. Thi s



action, therefore, was properly dismssed because the conplaint
al l eges only an ADA vi ol ati on, and Caesar can denonstrate no set of
facts that will bring her claimagainst the VAwthin the scope of
t he ADA.

On appeal , Caesar asserts that relief m ght be warranted under
the Rehabilitation Act. This alternative ground of recovery was
not advanced prior to the appeal, and there is no indication that
Caesar noved for |eave to anend her conplaint to include such a
claim Furthernore, Caesar filed an EECC charge stemm ng fromthe
sane occurrence. The charge resulted in the issuance of a final
decision fromthe agency. Caesar filed an appeal with the EEQCC
then, within the nmandatory 180-day waiting period, filed this
conplaint. See 29 CF.R § 1614.408(d). She, therefore, could not
have asserted a claimunder Title VII and the Rehabilitation Act
for enploynent discrimnation, because, at the tinme of the filing
of this conplaint, she had not exhausted her admnistrative
remedi es.

The district court properly dismssed the conplaint filed by
Caesar for failure to state a claim upon which relief could be
granted, and the judgnent is

AFFI RMED



