IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-60317
Summary Cal endar

JAMES M LYLE, 1V,

Pl ai ntiff-Appellant,

V.

MAGNCLI A STATE ENTERPRI SE, | NC. ;

AVERY WOODS, CEO, of Magnolia State
Enterprises; LOU S VAUGHN, Supervisor;
LARRY HOLLEY, Supervisor,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of M ssissippi
(4:94- CV-326-B- A

Decenber 12, 1996
Before KING H G3 NBOTHAM and STEWART, Circuit Judges.

PER CURI AM *

Proceeding pro se and in forma pauperis, Janes M Lyle |V,

an inmate in the M ssissippi Departnent of Corrections (MDOC) at
Parchman, filed a civil rights conplaint pursuant to 42 U S. C

§ 1983 against Magnolia State Enterprises (MSE) and three of its

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.



enpl oyees. Lyle now appeals the district court’s dismssal of
his conplaint as frivolous under 28 U . S.C. § 1915(d). W affirm

in part and vacate and remand in part.

| . BACKGROUND

MSE is a private corporation that operates facilities at
Par chman under contract with MDOC. In his conplaint, Lyle
asserts four distinct causes of action under the unbrella of
8§ 1983. First, Lyle clains that all inmates who work for MSE are
enpl oyees and as such have a constitutional right to earn at
| east m ni num wage under the Fair Labor Standards Act (FLSA).
Second, Lyle clains that MSE's failure to provide workers’
conpensation for inmate enpl oyees violates state and federal |aw.
Third, Lyle asserts that MSE subjects its inmate enpl oyees to
unsaf e and unheal thy working conditions in violation of the
Cccupational Safety and Health Act (OSHA), which in turn
constitutes a violation of the inmates’ constitutional right to
equal protection. Finally, Lyle alleges that two MSE supervisors
verbally threatened him ultinmately causing himto resign his
] ob.

The magi strate judge conducted a Spears! hearing on
Septenber 27, 1995, and subsequently issued his report and

recomendation that Lyle's suit be dism ssed as frivol ous under

! See Spears v. MCotter, 766 F.2d 179 (5th Cir. 1985).
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8§ 1915(d). Lyle sought and was granted an extension of tine to
file his objections to the magistrate judge's report. Lyle did
not file his objections within the extended period, and the
district court entered final judgnent adopting the findings and
conclusions of the magistrate judge and di sm ssing the case.

Lyl e subsequently filed his objections. The district court
construed these objections as a notion to alter or anend the

j udgnent under Rule 59(e) of the Federal Rules of G vil

Procedure. The district court denied the notion, and Lyle tinely

filed a notice of appeal.

1. ANALYSI S
Section 1915(d) authorizes a district court to dismss an in

forma pauperis conplaint “if the allegation of poverty is untrue,

or if satisfied that the action is frivolous or malicious.” 28
US C 8§ 1915(d). A conplaint is frivolous if “it |acks an

arguabl e basis either in lawor in fact.” Neitzke v. WIIlians,

490 U. S. 319, 325 (1989). A conplaint |lacks an arguable basis in
law if it is “based on an indisputably neritless |egal theory,”
such as where defendants are clearly i mune fromsuit or where
the conplaint alleges infringenment of a legal interest that
clearly does not exist. |1d. at 327. W review a § 1915(d)

di sm ssal for abuse of discretion. Denton v. Hernandez, 504 U. S.

25, 33 (1992).



A. Fair Labor Standards Act

Lyl e argues that the district court abused its discretion in
di smissing his FLSA claint as being without an arguabl e basis in
fact or law. Lyle contends that the district court inproperly

based its decision on the m sconception that Lyle’s work for NMSE

was part of his prison sentence, and he cites Watson v. G aves,
909 F.2d 1549 (5th Cr. 1990), for the proposition that innmates
who work for a private business are enployees within the neaning
of the FLSA.

Wat son i nvolved two prisoners in Louisiana who had not been
sentenced to hard | abor, but who, under a work-rel ease program
were contracted out by a sheriff for trusty labor at a flat rate
of $20 per day. 1d. at 1551. The court expl ained that
determ nation of “enpl oyee” status for purposes of the FLSA
focuses on “economc reality and econom c dependence.” |d. at
1553. The “economc reality” test includes inquiry into:

“whet her the alleged enployer (1) has the power to hire

and fire the enpl oyees, (2) supervised and controlled

enpl oyee work schedul es or conditions of enploynent,

(3) determned the rate and nethod of paynent, and (4)

mai nt ai ned enpl oynent records.’

ld. (quoting Carter v. Dutchess Community College, 735 F.2d 8, 12

(2d Cir. 1984)). The court stated that an inmate’s enpl oyee

2 Although Lyl e brought this claimunder § 1983, he has not
all eged violation of a specific constitutional right nor has he
alleged that MSE is a state actor for 8 1983 purposes. The
district court did not dismss the action on this basis, but
apparently construed the claimliberally as one brought under the
FLSA.



status shoul d be assessed by applying the above factors to the
facts of the case in light of the FLSA policies “to inprove
living conditions, bargaining strength vis-a-vis enployers, and
the general well-being of the Anerican worker, [and] also to
elimnate unfair conpetition anong enpl oyers conpeting for

busi ness in the market and anong workers | ooking for jobs.” [|d.
at 1554,

The court distingui shed between situations in which a
private, for-profit firm conducts operations on prison grounds,
typically utilizing prisoners who have been sentenced to hard
| abor, and those in which inmates work outside the prison for and
under the supervision of private contractors. 1d. at 1553. The
court stated that in nost of the fornmer situations, the economc
reality test has led courts to conclude that i nmates were not
entitled to FLSA protection because “primary control over the
i nmates, and determ nation of the hours to be worked and the
nature of the work to be perforned rested with the prison.” |[|d.
In a footnote, the court nmade an explicit distinction between
prisoners who are sentenced to | abor as part of their sentences
and those who are not. In the fornmer case, “[the prisoner’s]
| abor belongs to the prison and is at the di sposal of the prison
officials.” 1d. at 1553 n.7. However, “[i]n the |atter case,
there is no bar to a FLSA cl ai m because the prisoner’s work
belongs to himand not to the prison.” |d.

The district court based its conclusion that Lyle was not an
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enpl oyee of MSE for FLSA purposes on a determnation that Lyle
was required to work as part of his sentence. This determ nation
rested on a provision in the Mssissippi Code which states that
“Ial]l'l inmates, unless physically unable, shall be required to
perform such work as nmay be set out in the policy-making board of
the institution.” Mss. Code Ann. § 47-5-126 (1981).

It is not apparent fromthis record whether Lyle's work for
MSE is required by 8§ 47-5-126. The statute expressly
i ncorporates the policies of the institution, but the record
di scl oses no factual allegations concerning such policies.
Accordi ngly, we cannot conclude that this claimis frivol ous on
the ground that the work at issue is required as part of Lyle’'s
sent ence.

The magi strate judge also stated in his report that our

decision in Al exander v. Sara, Inc., 721 F.2d 149 (5th Cr

1983), mandates the conclusion that Lyle is not an “enpl oyee”
under the FLSA. \Wile we recognize many factual simlarities
between this case and Al exander, our subsequent decision in
WAt son establishes that the inquiry into enployee status is nore
conpl ex than may have been suggested by Al exander.

We intimate no view as to the ultimate nmerits of this claim
We hold nerely that on the record before us we cannot concl ude

that this claimhas no “arguable basis either in lawor in fact.”

B. Workers’' Conpensati on




In disposing of Lyle's workers’ conpensation claim the
district court concluded that the claimlacked a basis in | aw
because the M ssissippi workers’ conpensation statute
specifically excludes inmates from coverage. See M ss. Code Ann.
8§ 47-5-567. Lyle argues that this statute does not apply to a
private, for-profit corporation such as MSE. Lyle nmakes no
attenpt, however, to reconcile his position with express |anguage
in 8 47-5-567 to the contrary:

No i nmate shall be eligible for unenpl oynent

conpensati on or worknen’s conpensati on whet her enpl oyed

by the corporation or by any other private enterprise

operating on the grounds of a correctional institution

or el sewhere where such enpl oynent shall be part of a

correctional work programor work rel ease program of
either the corporation or the departnent.

Id. (enphasis added). Further, Lyle does not assert that he has
suffered any injury that would entitle himto conpensation, nor
does he advance any argunent in support of a violation of federal
law. The district court did not abuse its discretion in

dismssing this claimas legally frivol ous.

C GSHA

The district court concluded that Lyle’s OSHA cl ai m was
frivol ous because OSHA does not establish a constitutional
standard and Lyle did not allege facts either in his conplaint or
at the Spears hearing which would constitute “deli berate
i ndi fference” under the Ei ghth Amendnent. On appeal, Lyle argues

that he could nake a specific showi ng of deliberate indifference
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due to OSHA violations. Lyle does not argue that he in fact nade
such a showing to the district court. Accordingly, the district
court did not abuse its discretion in dismssing this claimas

frivol ous.?

D. Verbal threats

Lyl e asserts that the district court abused its discretion
in dismssing his 8 1983 clai magainst two MSE supervisors, Louis
Vaughn and Larry Holley. Lyle alleged that Vaughn and Hol |l ey
verbal ly threatened himduring his nonth of enploynent with MSE
Even assum ng that the supervisors are state actors for purposes
of § 1983, nere allegations of verbal abuse and threats do not

state a clai munder § 1983. McFadden v. Lucas, 713 F.2d 143, 146

(5th Gr.), cert. denied, 464 U S. 998 (1983).

Lyl e argues that the alleged threats constitute violations
of various state statutes. Lyle did not, however, nmake any such
clains in his conplaint. Even assumng that Lyle made this
argunent bel ow and that the behavior in question does violate
state law, a violation of state |aw does not autonatically give
rise to a claimof constitutional significance under § 1983.

Moreover, if construed purely as clains pursuant to state | aw,

3 The district court analyzed this claimas a potential
constitutional violation under § 1983. W note that this claim
woul d have been properly dismssed if construed as a direct
chal | enge under OSHA, because OSHA does not give rise to a
private cause of action. See Barrera v. E.I. Du Pont de Nenours
and Co., Inc., 653 F.2d 915, 920 (5th G r. 1981).
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pendent jurisdiction does not attach because these clains do not
arise fromthe sane nucl eus of operative facts as Lyle’'s federal
causes of action. See 28 U.S.C. 8§ 1367. The district court did

not abuse its discretion in dismssing this claimas frivol ous.

[11. CONCLUSI ON
For the foregoing reasons, we AFFIRM the district court’s
dism ssal of this action as to Lyle’'s workers’ conpensati on,
OSHA, and verbal threat clainms, and VACATE the order of dism ssal

and REMAND for further proceedings as to Lyle’'s FLSA claim



