IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-60312

Summary Cal endar

EDDI E RCSS
Pl ai ntiff-Appellant,

ver sus

MEREDI TH A. PIERCE, Individually and in
his Oficial Capacity as Supervisor for
Warren County, M ssissippi Farners Honme

Adm ni stration
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Southern District of M ssissippi
(5:93-CV-58BrN)

Novenber 12, 1996
Bef ore H G3 NBOTHAM W ENER, and BENAVIDES, G rcuit Judges.

PER CURI AM *

Facts and Procedural History

Plaintiff-Appellant Eddie Ross filed this § 1981 action
against the United States of Anerica; Mke Espy, Secretary of
Agriculture; the Farmers Home Adm nistration (“FnHA”); and Meredith

A. Pierce, individually and in his official capacity as supervisor

"Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



of the Warren County Farners Honme Adm nistration. Ross al | eged
t hat those defendants unconstitutionally denied hi man FnHA | oan on
the basis of his race. On May 12, 1994, the district court granted
motions to dismss the United States, Mke Espy and FnHA, but
denied the notion to dismss Pierce because the former were
protected fromsuit by the doctrine of sovereign inmunity while the
latter was not if his alleged acts were ultra vires. The district
court ordered discovery as to whether defendant Pierce was acting
ultra vires.

Sone discovery ensued. Pierce served interrogatories on
appel l ant, and eventually filed a notion to conpel that was granted
by the district court. Pierce noticed Ross’s deposition. Ross’s
attorney failed to provide a suitable date for the deposition, and
the district court eventually ordered Ross to respond to Pierce’s
di scovery requests. Ross did not notice any depositions.

On Novenber 7, 1994, six nonths after the district court
dism ssed all the defendants but Pierce, Pierce filed a Renewed
Motion to Dismss or for Sunmary Judgnent, contending that he was
at all relevant tines acting wthin the course and scope of his
FmHA enpl oynent. In that notion, Pierce contended that Ross had
“failed to conduct any discovery attenpt to prove sone ultra vires
act on the part of the defendant.” Ross opposed Pierce’ s notion
arguing that he was “entitled to adequate discovery from the

Def endant, and upon his receiving said discovery, wll produce



evidence of [defendant’s] ultra vires acts.” The district court
then entered a scheduling order directing that all discovery be
conpleted by February 1, and ordered Pierce to respond to al

di scovery propounded on hi mby Ross, which Pierce apparently did on
Decenber 19. The parties entered a case status report on March 1

1995 indicating that “all discovery has been conpleted, with the
exception of sonme unspecified depositions which the plaintiff
indicates a desire to take with regard to certain U S D A
officials who participated in the review of plaintiff’s operating
| oan applications/denials for 1991 and 1992.” Ross did not notice
any addi ti onal depositions, request additional discovery, object to
the case status report, or nmake any additional notions to conpel.

Wth the Mdtion for Summary Judgnent still pending in the
district court, Piercefiled a Motion for Clarification and Request
For Ruling on Renewed Motion to Dism ss or for Summary Judgnent on
February 16, 1995. Ross did not oppose Pierce’s notion. Finally,
on April 19, 1995, the district court entered a Menorandum Qpi ni on
and Order granting Pierce sunmary judgnent.

Finally spurred into action, Ross filed a Motion to Alter or
Amend Order or Judgnent, contending that his discovery was not
conpleted and that he still needed to conduct sone depositions.
The district court denied that notion, noting that during the “two
years that his case was pending, the plaintiff never noticed a

single deposition.” Ross now appeal s.



Di scussi on

Plaintiff-Appellant Ross conplains that the district court
either was not aware of or did not consider Ross’'s discovery
probl enms and need for additional discovery when it granted summary
judgnent, and that sunmary judgnent is thus inproper. Ross is
correct that where the party opposing summary judgnent adequately
invokes Rule 56, sunmary judgnent nmay be inproper. See
International Shortstop v. Rally’'s Inc., 939 F.2d 1257, 1267 (5th
Cr. 1991), cert. denied, 502 U S. 1059 (1992). However, “[t]he
nonnmovi ng party must show how t he additional discovery wll defeat
the summary judgnment notion, that is, will create a genui ne di spute
as to amaterial fact, and ‘may not sinply rely on vague assertions
that additional discovery will produce needed, but wunspecified
facts.”” Id. (internal citation omtted) (quoting WAshi ngton v.
Al state Ins. Co., 901 F.2d 1281, 1286 (5th Cr. 1990) and S.E. C
v. Spence & G een Chem Co., 612 F.2d 896, 901 (5th Gr. 1980),
cert. denied, 449 U S. 866 (1981)). In opposing Pierce’s Novenber
7 notion for sunmmary judgnent, Ross arguably invoked Rule 56
adequately. In response, the district court entered a scheduling
order directing that all discovery be conpleted by February 1. The
district court also ordered the defendant to respond to all
di scovery propounded on hi mby Ross, which def endant apparently did

on Decenber 19.



Even i f we assune, however, that Ross adequately invoked Rul e
56 against Pierce’s first notion for summary judgnent, he did not
do so in response to Pierce’s February 16 notion. A “plaintiff
must present affirmative evidence in order to defeat a properly
supported notion for summary judgnent. This is true even where the
evidence is likely to be within the possession of the defendant, as
long as the plaintiff has had a full opportunity to conduct
di scovery.” Anderson v. Liberty Lobby, Inc., 106 S.C. 2505, 2514
(1986) (enphasis added). Wiere the plaintiff has not had adequate
opportunity for discovery, summary judgnent nust be deni ed. I n
Shortstop, for exanple, we reversed sunmary j udgnent where the non-
movi ng party made “nultiple filings prior to the court’s ruling on
the notion for sunmary judgnment, and “thrice sought a continuance
of discovery and pronptly alerted the district court to the
di scovery proceedi ngs before the magistrate judge.” 939 F.2d at
1267-68. In that case the non-noving party al so requested | eave to
file a supplenmental nenorandum opposing summary judgnent and
“expl ai ned that the discovery it sought pertained directly to the
[issue] which was the focus of” the summary judgnent notion. |d.
at 1268. In contrast, however, Ross never opposed Pierce’ s renewed
nmotion for sunmary judgnent, never sought to continue discovery in
any way after Decenber 19, and never explained what facts
addi tional discovery mght yield onthe ultra vires issue. Despite

the fact that Ross now cl ains he had additional discovery to do,



and t hat defendant’s responses to his di scovery were i nadequate, he
did not notice any additional depositions, request additional
di scovery, or file any additional notions to conpel. Mor eover,
Ross knew the identity of all the individuals reviewng his | oans
at | east by Septenber 7, 1993. W can not say that Ross had
i nadequat e opportunity to discover essential information where he
had from Septenber 1993 wuntil April of 1995 to notice these
depositions and did not. Ross neither opposed or objected to the
supposedly i naccurate case status report of March 1, 1995. Wen

the district court noted that “all discovery had been conpleted,”
it was because Ross had not noticed a single deposition or objected
to discovery since Decenber 19, nor objected to Pierce s renewed
nmotion on the grounds that his own discovery was inconplete. I n
t he absence of any of these actions by the party opposing sumrary
judgnent, the district court did not abuse its discretion in
i ssui ng sunmary j udgnment wi t hout affording Ross additional tine for
di scovery. See Carriere v. Sears, Roebuck, 893 F.2d 98, 102 (5th
Cr.), cert. denied, 498 U S 817 (1990) (four nonth delay in
di scovery justifies denial of Rule 56(f) notion and entry of
summary judgnent).

Finally, Ross contends that sunmary judgnment was inproper in
this case because “cases which turn on the noving party’s state of

m nd are not well suited for summary judgnent.” Appellant’s Brief,

citing Ross v. John’s Bargain Stores, 464 F.2d 111, 115 (5th Cr



1972). Nevertheless, the plaintiff nust nake a show ng sufficient
to establish the existence of each el enment essential to his case.
Celotex Corp. v. Catrett, 477 U. S. 317 (1986). Plaintiff’s brief
asserts no evidence to raise a question of fact on the ultra vires
issue, the only issue remaining in the case. Simlarly,
plaintiff’s response to Pierce’s summary judgnent notion, filed in
the district court, asserts no evidence to rai se a question of fact
on the ultra vires issue but nerely concludes that such evidence
m ght be forthcom ng from di scovery. Ross does not explain what
this evidence m ght be, nor fromwhomit m ght cone. As expl ained
above, summary judgnent was appropriately granted by the district
court despite plaintiff’s nebulous reference to additional
di scovery.

AFFI RVED.



