IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH CI RCU T

No. 96-60282
Summary Cal endar

AMERI CAN STATES | NSURANCE COVPANY,

Plaintiff-
Count er - Def endant -

Appel | ee,
VERSUS

THE ESTATE OF EFFI E NABORS;
LESLI E LEATHERMAN, d/b/a Quick Tune, Inc.,
and
TULLY MCCRORY,

Def endant s-
Count er - C ai mant s-

Appel | ant s.

Appeal fromthe United States District Court
for the Northern District of M ssissippi
(3:94CV179-B)

COct ober 9, 1996

Before SM TH, DUHE, and BARKSDALE, Circuit Judges.

JERRY EE. SMTH, Circuit Judge:”’

Pursuant to 5THCR R 47.5, the court has determ ned that this opinion
shoul d not be published and i s not precedent except under the limited circunstances
set forth in 5THCQR R 47.5.4.



The Estate of Effie Neighbors,! Leslie Leathernman (d/b/a
“Quick Tune, Inc.”), and Tully McCrory (collectively, the “defen-
dants”) appeal a sunmary judgnent in favor of Anerican States

| nsurance Conpany (“ASI”). Finding no error, we affirm

This action arises out of a wongful death claim filed on
behalf of the heirs of Effie Neighbors against Tully MCrory,
individually and in his capacity as an enpl oyee of Qui ck Tune, Inc.
("Quick Tune"). It is undisputed that McCrory, whil e operating his
wfe' s vehicle on the Quick Tune prem ses, negligently collided
with Nei ghbors as she wal ked across the Quick Tune parking |ot,
fromwhich collision Neighbors |ater died.

ASI, the underwiter of a garage operations liability policy
for Quick Tune, brought this declaratory action to determne
whet her the accident is covered under the liability policy. The
district court granted sunmary judgnent in favor of ASI, concl udi ng
that Neighbors’s injury did not arise from McCrory’s use of an
autonobile in the insured s garage operations or from activities

necessary or incidental to the garage business.

W review summary judgnent de novo. See Hanks v. Transconti -

! This case apparently was captioned with an incorrect spelling, "Nabors."
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nental Gas Pipe Line Corp., 953 F.2d 996, 997 (5th G r. 1992).
Summary judgnent is appropriate "if the pleadings, depositions,
answers to interrogatories, and adm ssions on file, together with
the affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to a
judgnent as a matter of law" Feb. R CGv. P. 56(c).

The gravanen of defendants’ theory of coverage i s that because
McCrory was acting in the scope of enploynent at the tine Nei ghbors
was struck, the ASI policy should attach. But whether McCrory was
acting in the scope of enploynent? is i napposite to the question of
whet her ASI is responsible for the injuries; we |ook to the garage
operations liability policy to determne the latter.

The ASI policy covers bodily injury caused by an acci dent and
resulting from “garage operations” involving the ownership,
mai nt enance, or use of a “covered autonobile.” Under the policy
terms, a “covered autonobile” is one owned by an enpl oyee or nenber
of his household while used in the garage business. “Gar age
operations” include the ownership, mintenance, or use of a
“covered autonobile” and all operations necessary or incidental to

a garage business. Hence, in order for coverage to attach to the

2 Defendants insist that, as a fringe benefit of enployment, Quick Tune
permitted its enpl oyees to service their own vehicles without charge. MCrory
contends, in turn, that because he was proceeding to service the vehicle at the
time he struck Nei ghbors, he was acting within the scope of enploynment. Wether
such actions were undertaken within the scope of enploynment is indeed rel evant
to Neighbors's ability to seek danmages from Qui ck Tune under the appropriate
M ssi ssi ppi state | aw governi ng enpl oyer/ enpl oyee responsibilities, but it does
not bear on the question of insurance coverage.
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accident, McCrory’s wfe' s car nust have been “used in the garage
busi ness” or “necessary or incidental to a garage business.”

Def endants posit that Quick Tune’s permtting its enployees to
service their own cars free of charge, which McCrory all eges that
he was intending to do when he negligently backed over Nei ghbors,
is sufficient to show that the car was used or was necessary or
incidental to the garage business. Wt hout any legal citation
def endants proffer a rule that actions of Qui ck Tune enpl oyees from
which it receives benefitSShere, the purported enpl oyee recruitnment
advant ages and skill devel opnent opportunities attendant to the
policy of allowing enployees to service their cars wthout
char geSSevi nce use in, or necessary or incidental to, the garage
busi ness.

Such a rule, however, would strain the plain and ordinary
meani ng of the |anguage of the policy, bringing within its anbit
activities that the parties did not, at the tinme of contracting,

contenplate or intend to include.® In contrast, were the benefits

8 See Travelers Indem Co. v. Nix, 644 F.2d 1130, 1132 (5th Gir. Unit B May
1981):

It isquite apparent that the partiesincontractingfor thisinsurance
policy di d not contenpl at e anyt hi ng ot her than what the policy plainly
i ntends: coverage for liability arising out of the conduct of the
busi ness, or incidental to the business. . . . The policy does not
provi de coverage for personal liability arising frompersonal matters
and cannot be extended to provide coverage for such liability.

It is also inportant to note that we do not intend, by our use of the term
“personal liability,” to hinge our decisiononthe contested fact i ssue of whet her
McCrory was “on the cl ock” or on his personal tine (intendingto pick up sone maps
for his inmpending hunting trip) when he hit Neighbors. Rather, we use the term
“personal ” incontrast toactivitiesthat areincidental or necessary tothe garage
busi ness.



conferred upon Quick Tune a result of a condition of
enpl oynentSSi.e., if Quick Tune required its enpl oyees to shore up
their nmechanical skills by practicing on their own c-
ar sSSdef endants’ proposed rule mght be l[imted appropriately in
scope. Because we conclude that the district court properly
determned that as a matter of law McCrory’s use of his wife’'s
autonobile at the tinme he struck Neighbors was not a garage
busi ness use or incidental or necessary to a garage business, we

affirm?

L1l

Def endants next contend that this action should be di sm ssed
as to all parties because the Estate of Neighbors did not receive
service of process within 120 days of ASI’'s filing suit. See FED.
R CGv. P. 4(j). ASI does not contest its failure to neet the 120-
day requirenent but notes that the Estate filed an answer in
Septenber 1995 in which it did not assert defect in service as a
def ense. Under Fep. R CQv. P. 12(h)(1)(B), the defense of
insufficient service of process is waived unless nade in a party’s
first responsive pleading or an anendnent thereto allowed as a
matter of course. See Kersh v. Derozier, 851 F.2d 1509, 1511 (5th

Gir. 1988).

4 Because we affirmsunmmary judgment after a de novo revi ew of the record,
we need not reach defendants’ second i ssue on appeal, which is that the district
court abused its discretion in denying their notion for reconsideration of
sunmary j udgnent.



Finally, defendants chall enge the grant of their own notion to
sever the Estate from these proceedings on the ground that the
Estate was not a necessary party. Defendants expressly requested

such action of the district court, and the court conplied, so

def endants nmay not conpl ain. See Tel -phonic Serv., Inc. v. TBS
Int’1, Inc., 975 F.2d 1134, 1137 (5th Gr. 1992).
AFFI RVED.



