IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-60121
Summary Cal endar

DARI LE JOHNSON,
Pl ai ntiff-Appellant,

ver sus

HARVEY TACKETT; JAILER TWELLER
JAI LER TI PEE

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of M ssissipp
USDC No. 4-94-CV-69-S-B

January 30, 1997
Bef ore GARWOOD, JOLLY, and DENNI'S, G rcuit Judges:
PER CURI AM *
Daril e Johnson, a M ssissippi state prisoner, No. 27928,

appeal s the district court’s sua sponte dism ssal of his action

for failure to state a claim The district court’s dism ssal
occurred prior to the conpletion of service of process against
the defendants and w thout any hearing being held pursuant to

Spears v. MCotter, 766 F.2d 179 (5th Cr. 1985) or any

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.
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guestionnaire being presented pursuant to Watson v. Ault, 525

F.2d 886 (5th Cr. 1976).

Al t hough the district court’s dism ssal was unusual because
Johnson was not given any notice to allow himto clarify his
factual allegations, an exam nation of Johnson’s clains reveals
that there is no set of facts that Johnson could allege which
would allow himto state a viable claimfor relief. See

McCormack v. National Colleqgiate Athletic Ass'n, 845 F.2d 1338,

1343 (5th Gr. 1988); see also Wlson v. Seiter, 501 U S. 294,

303 (1991); Hudson v. Palner, 468 U S. 517, 533 (1984); WIlson v.

Lynaugh, 878 F.2d 846, 849 (5th Cr.), cert. denied, 493 U S. 969

(1989). The district court’s dismssal is AFFIRMED. Johnson’s
nmotion to object to the dism ssal is DENI ED as unnecessary.

AFFI RVED.  MOTI ON DENI ED



