IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-60117

Summary Cal endar

W LLI AM A HARRI NGTON
Pl ai ntiff-Appellant,

MARVI N T RUNYON, Postmaster General of the United States Postal
Servi ce
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of M ssissipp
(4:92Cv2-B-0)

Septenber 3, 1996
Before KING H G3 NBOTHAM and STEWART, Circuit Judges.

PER CURI AM *
WIlliamHarrington appeals the district court’s final
j udgnent, entered on Decenber 8, 1995, granting summary judgnent

in favor of Marvin Runyon and the order denying his notion for

*Pursuant to Local Rule 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



extension of tinme to file a notion for reconsideration entered on
January 25, 1996. Because Harrington’s notice of appeal was not
tinmely filed wwth respect to the sunmary judgnment order, we

dism ss that appeal. The notice of appeal for the notion for an
extension of tinme to file a notion for reconsideration was tinely

and we affirmthe district court’s decision denying the notion.

| . BACKGROUND

On January 3, 1994, after exhausting his admnistrative
renmedies, WlliamHarrington (“Harrington”) filed a Title VII
discrimnation suit against Marvin Runyon (“Runyon”), the
Post master General of the United States. On May 11, 1995, Runyon
filed a notion for summary judgnent which was granted on Decenber
8, 1995, and the case was dism ssed with prejudice. On January
10, 1996, Harrington filed a notion to extend tine to file a
nmotion for reconsideration. On January 25, 1996, the district
court denied the notion for extension of tinme. On February 23,

1996, Harrington filed a notice of appeal.

1. DI SCUSSI ON
A.  Appeal of the Summary Judgnent
The order for summary judgnent was filed on Decenber 8,
1995. Federal Rule of Appellate Procedure 4(a) states that

noti ce of appeal nust be filed within 30 days of the entry of the



j udgnent or order appealed fromunless the United States
Governnent is a party to the suit in which case the tine to file
a notice of appeal is extended to sixty days. Fed. R App. P. 4.
Follow ng this rule, the last day on which Harrington could have
filed a tinely notice of appeal of the sunmary judgnment was
February 6, 1996. |In this case however, the notice of appeal was
not filed until February 23, 1996, seventeen days after the
deadl i ne had passed. The notice of appeal was not tinely filed,
therefore, we are without jurisdiction over Harrington s appeal

fromthe sunmary | udgnent.

B. Appeal of the notion for extension of tinme to file a notion
for reconsi deration.
In the Federal Rules of Civil Procedure there is no “notion

for reconsideration” in haec verba. Lavespere v. N agara Mach. &

Tool Wrks, Inc., 910 F.2d 167, 173 (5th Cr. 1990), cert.

denied, 510 U. S. 859 (1993). Any notion terned as such will be
treated as either a notion to alter or anmend the judgnent under

Rul e 59(e) or a notion for relief fromjudgnent under Rule 60(Db).

Id. If the notion is filed within ten days of the entry of the
order or judgnent, it wll be treated as a 59(e) notion; if it is
filed after ten days, it wll be treated as a 60(b) notion.

Forsythe v. Saudi Arabian Airlines Corp., 885 F.2d 285, 288 (5th

Cr. 1989), Harcon Barge Co., v. D & G Boat Rentals, Inc., 784




F.2d 665, 667-69 (5th CGr. 1986)(en banc), cert. denied, 479 U S

930. Rule 59(e) states that a notion to alter or anmend nust be
filed no later than 10 days after the entry of the judgnent.

Fed. R Cv. P. 59(e). “The requirenent that post-trial notions
be filed wwthin the relevant ten day period after entry of
judgnent is jurisdictional, and may not be extended by a waiver
of the parties or by a rule of the district court.” United

States Leather, Inc. v. H& WPartnership, 60 F.3d 222, 225 (5th

Cr. 1995). Failure to serve a notion within the tine prescribed
deprives the district court of jurisdiction to alter or
reconsider its earlier judgnent. |[d.

In this case Harrington filed a notion for an extension of
time to file a notion to reconsideration. The notion was filed
on January 10, 1996, which was not within 10 days of the entry of
the judgnent; therefore, it would not be a valid Rule 59(e)
nmotion. Moreover what Harrington actually filed was a notion for
an extension of tinme which the court had no authority to grant
even had it been tinely filed. As stated above, notions filed
after 10 days will be treated under Rule 60(b). In this case,
under Rule 60(b), there was no need for Harrington to file a
nmotion for an extension of tinme. A Rule 60(b) notion may be
filed up to a year after the judgnent for certain stated grounds
and “within reasonable tine” for all other grounds. Forsythe,
885 F.2d at 288. Therefore, there was no need for Harrington to
file a notion for an extension of tine.
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I11. CONCLUSI ON
For the foregoing reasons, we DI SM SS the appeal of the
summary judgnent for lack of jurisdiction and AFFIRM the district

court’s denial of the notion for an extension of tine.



