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PER CURI AM *

Hugh L. Tollack, Il (“Tollack”) appeals the district court’s
grant of summary judgnent in favor of Allianz Aktiengesellschaft
Hol ding, Allianz of America, Incorporated, Allianz Life |Insurance
Conpany of North Anerica, and Fireman's Fund |nsurance Conpany
(collectively “Allianz”) on his state-|law defanmation, intentional
infliction of enotional distress, and civil conspiracy clains in
appeal nunber 96-11289. Al lianz cross-appeals the denial of
di scovery of the notes of reporter Mchael Totty in appeal nunber

96-50582. Allianz nade three all egedly defamat ory st atenents about

Pursuant to 5TH QR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.
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Tol l ack. The district court found that even if the statenents were
defamatory, the first two statenents were absolutely privileged
frombeing the basis for a defamation suit because they were i ssued
in connection with an on-going judicial proceeding and all three
were absolutely privileged because Tollack consented to Allianz
maki ng the statenents.

Anot her | awsuit between Tol |l ack and Al lianz was proceeding in
Texas state court when Allianz made the first two statenents.
Al t hough the Texas district court had granted sunmmary judgnment in
favor of Allianz and the Texas court of appeals had affirned
summary judgnent when the first two statenents were made, a wit of
error was pending in the Texas Suprene Court.! Under Texas |aw,
statenents nade by potential witnesses that are related to an on-
goi ng judi ci al proceeding are absolutely privileged fromserving as
the basis for a defamation suit. See Janmes v. Brown, 637 S.W2d
914, 916-17 (Tex. 1982). The first two statenents concerned
Allianz’ s position in the previous |lawsuit in state court and were
made by potential w tnesses to that proceeding. Accordingly, we

concl ude that those statenents were nade in relation to a judicial

. The Texas Suprene Court had denied the wit of error
before the third statenment was nmade, but the tine for filing a
petition of certiorari to the United States Suprene Court had not
yet el apsed when that statenent was nade. The district court found
that the third statenent did not relate to the suit because the
suit had al ready been termnated. In light of our concl usion that
Tol | ack consented to all three statenents, we decline to decide
whet her the possibility of filing a petition for certiorari neant
that the suit was still proceeding when the third statenent was
made.
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proceedi ng and therefore were absolutely privil eged.

The district court also found that Tollack had inpliedly
consented to Allianz nmeking all three statenents because he
initiated the contact with the nedia and Allianz’s custoners and
informed themof allegations of inpropriety by Allianz. Consent is
an absolute privilege to a defamati on action, regardl ess of whet her
the speaker acted with nalice. See Smth v. Holley, 827 S . W2ad
433, 436, 38 (Tex. App. 1992, wit denied). “[I]f the publication
of which the plaintiff conplains was consented to, authorized
invited or procured by the plaintiff, he cannot recover for
injuries sustained by reason of the publication.” Lyle v. Waddl e,
188 S.W2d 770, 772 (Tex. 1945). Consent may be inplied with
respect to publications that can be reasonably foreseen by the
person giving consent, in light of the | anguage and circunstances
that create the consent. Smth, 827 S.W2d at 439. As the district
court correctly noted, Allianz’'s statenents accurately, albeit
briefly, summarized its position in the earlier state court suit.
Therefore, no material question of fact exists as to whether
Tol lack inpliedly consented to all three statenents because Tol | ack
shoul d have reasonably foreseen how Allianz woul d respond when he
contacted the nedia and Allianz’s custoners. Accordi ngly, the
district court appropriately granted summary judgnent in favor of
Al'lianz on the basis of Tollack’s consent to all three statenents.

For the foregoing reasons, the grant of sunmmary judgnent by



the district court in appeal nunber 96-11289 is AFFI RVED. Appeal

nunber 96-50582 is DI SM SSED AS MOOT.



