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PER CURI AM *
STATEMENT OF THE FACTS

Ml dred Ann Allen was enployed for over six years as a clerk
by the Texas Departnent of Human Services (“TDHS"). Al len’s
primary duties were as a Change Verification System clerk, which
entailed recording information using a conputer termnal. Allen

was diagnosed with osteoarthritis by her personal physician in
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under the Ilimted circunstances set forth in Local Rule 47.5. 4.



Novenber  1993. Allen subsequently filed a request for
accommodation with TDHS, asking that she no |onger be required to
pull or file cases due to her *“functional inpairnment” from
arthritis. Five days after this, Allen anended this request to ask
additionally that she not type “if at all possible.” Wat Allen
requested to be elimnated fromher duties, typing and filing, nade
up 70 percent of her job functions.

TDHS decided that no reasonabl e accommodati on could enable
Allen to perform her clerk position. TDHS began searching for
vacant positions at the sane salary level for which Allen could
both qualify and be assigned. Allen filed an interna
discrimnation conplaint with TDHS on March 13, 1994, requesting
that she be transferred to a front desk position, and stating that
she could not perform her current job because of her disability.
Al t hough this requested front desk position was not vacant, TDHS
offered All en vacant positions in Killeen and Austin that required
mnimal or no typing. Allen refused these positions. Follow ng
this rejection, Allen’s supervisor recommended firing Allen due to
her inability to perform her requisite job duties, and Allen’s
enpl oynent was termnated in early May. On July 19, 1994, Allen
filed a charge of discrimnation with the Texas Comm ssi on on Human
Ri ghts and the EECC, all eging that she was di scri m nated agai nst on

the basis of disability.?

. The Texas Comm ssion on Human Rights issued findings on June
12, 1995, which stated that it did not find a violation of the
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PROCEDURAL HI STORY

Allen filed a pro se suit on August 4, 1995 in federal
district court, alleging disability discrimnation in violation of
(1) Title | of the Anericans Wth Disabilities Act, 42 U S.C. 88§
12101-12213, (2) the Rehabilitation Act of 1973, 29 U S.C. 8§ 701-
96, and (3) Title VII of the Cvil R ghts Act of 1964, 42 U S. C. 8§
2000e—2000e-17. A claimof race discrimnation under Title VI| was
added in Allen’s First Anended Conplaint. The District Court
appoi nted counsel for Allen on January 19, 1996. TDHS filed a
Motion for Summary Judgnent, to which Allen filed a response, and
the district court granted TDHS s notion, holding that Allen was
not a qualified individual with a disability/handicap for the
purposes of the Anmericans wth D sabilities Act, and the
Rehabilitati on Act. Additionally, the court held that Al en had
fail ed to exhaust her adm nistrative renedies on her Title VII race
di scrimnation claimbecause Allen’s charge of discrimnation to
the Texas Comm ssion on Human Rights and the EEOC conpl ai ned only
of disability discrimnation. Allen filed a Notice of Appeal by
Pro Se Appellant, following which her trial counsel entered an
appearance on her behalf and wote her brief in this appeal.

On appeal, Al en argues that there was a genui ne i ssue of fact
precl udi ng sunmary judgnment regarding Allen’s ability to perform

her job, and whether TDHS fired All en because she was perceived to

Texas Conm ssion on Human Ri ghts Act.
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have a disability. Allen concedes she may not have been entitled
to a reasonabl e acconmodati on, but asserts she was fired sinply for
requesti ng one.
DI SCUSSI ON

On appeal, Al en does not contest the district court’s hol ding
that her Title VII racial discrimnation claimwas barred by her
failure to exhaust adm nistrative renedies. Therefore, the only
i ssue on appeal is whether she was di scri m nat ed agai nst because of
a disability. 1In order to establish an ADA discrimnation claim
a plaintiff nust prove: “(1) he has a disability; (2) he was
qualified for the job; and (3) an adverse enpl oynent deci sion was
made because of his disability.” Robi nson v. dobal Marine
Drilling Co., No. 95-20888, 1996 W. 679295, at *2 (5th Cr. Nov.
25, 1996). An individual is disabled under the ADA if he has “a
physi cal or nental inpairnment that substantially limts one or nore
of the major life activities of such individual.” 42 US C 8§
12102(2)(A). “Major life activities” include basic functions such
as wal ki ng, seeing, hearing, speaking, breathing, |earning, and
working. 29 CF.R 8 1630.2(1). The only major life activity in
which Allen claimed to be inpaired is working. 29 CFR 8
1630.2(j)(3)(l) states that a person is substantially limted with
regard to working when that personis “significantly restricted in
the ability to performeither a class of jobs or a broad range of

jobs in various classes as conpared to the average person having



conparable training, skills, and abilities.” Additionally, “[t]he
inability to performa single, particular job does not constitute
a substantial l[imtation in the major life activity of working.”
| d. The trial court found that Allen was not restricted from
performng a class of jobs, and was not, therefore, disabled.
Al l en does not address this finding by the trial court on appeal.

Even were this Court to decide that this determnation was in
error, Allen has clearly failed to neet the second prong of her ADA
claim the requirenent that she show she was qualified. 42 U S. C
8§ 12111(8) defines a “qualified individual with a disability” as
“an individual with a disability who, with or w thout reasonable
accommodation, can perform the essential functions of the
enpl oynent position that such individual holds or desires.”
Essential functions are “the fundanental job duties of the
enpl oynent position the individual with a disability holds,”
excluding “the marginal functions of the position.” 29 CF.R 8§
1630.2(n)(1). TDHS presented summary judgnent evidence that
Al l en’ s request ed accommodati ons woul d elimnate 70 percent of her
job’s essential functions. The ADA does not require an enpl oyer to
fundanentally alter a job or create a new position. Daugherty v.
Cty of EIl Paso, 56 F.3d 695, 700 (5th Gr. 1995), cert. denied, --
- US ---, 116 S. C. 1263 (1996). Allen has made no attenpt to
di spute that typing and filing were her essential duties; rather,

she argues that a factual issue exists whether she could stil



perform these duties. Al though Allen stated, in an affidavit
supporting her response to TDHS notion for sunmary judgnent, that
she was able to performall the essential functions of her job, at
no tinme prior to the trial did she indicate to TDHS that she was
able to fulfill all of her duties. Instead, while still enployed
by TDHS, Allen requested that she be relieved of her essentia
functions, typing and filing, and Allen specifically stated in her
internal conplaint to TDHS: “I can’t do [ny job] because of ny
disability” (enphasis in the original).

Finally, we note sua sponte that Allen’ s claim should fai
because of its inconsistent assertions. If Allen is able to
performthe essential functions of her job, typing and filing, then
the basis of her ADA claim-that she is barred fromworking in a
broad class of jobs that require her to use her hands--does not
exist. Sinply put, if she can performthese essential duties, she
is not barred froma class of jobs involving the use of her hands
and is not, therefore, disabled. On the other hand, if Allen is
di sabl ed, and cannot use her hands, then she is not able to perform
the essential functions of her job, and TDHS is not required to
create a new job for her. |In essence, Allen is hoist by her own
petard, and sunmary judgnent would be appropriate based on the
i nconsi stency of her position al one.

Al t hough Allen failed to raise the i ssue of her Rehabilitation

Act claim on appeal, we note that summary judgnent was proper



because the elenments in a cause of action under the ADA are
virtually the sanme as those under the Rehabilitation Act.
Daugherty v. City of El Paso, 56 F.3d 695, 697 (5th Cr. 1995),
cert. denied, --- US ---, 116 S. C. 1263 (1996).
CONCLUSI ON
For the foregoing reasons, the judgnent of the district court

i s AFFI RMVED.



