IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-50302
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
Rl CHARD YOUNG ALFARQ
Def endant - Appel | ant.

Appeal fromthe United States District Court for
the Western District of Texas
(SA-95- CA-574 & SA-88-CR 145(1))

Decenber 4, 1996
Bef ore REAVLEY, BARKSDALE and DENNIS, G rcuit Judges.
PER CURI AM *
Ri chard Al faro pleaded guilty to one count of heroin
distribution. H's sentence was affirmed by this court in United
States v. Alfaro, 919 F.2d 962 (5th Gr. 1990). In the pending

proceedi ng, Alfaro seeks relief under 28 U S.C. 8§ 2255, alleging

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.



i neffective assistance of counsel. The district court denied
relief, and we affirm

To establish ineffective assistance of counsel, the
convi cted defendant nust show that counsel’s performance was
deficient and that the deficient performance prejudiced the
defense. Strickland v. Washington, 466 U S. 668, 687 (1984). As
to the prejudice requirenent, the defendant nust show a
reasonabl e probability that but for the counsel’s errors, the
result of the proceedi ng woul d have been different. 1d. at 694.

Al faro clains that his counsel was ineffective because of a
conflict of interest. The alleged conflict is that Alfaro’s
counsel also represented his brother in a related proceeding. In
a conflict of interest situation, prejudice is only presuned if
t he def endant denonstrates the counsel “actively represented
conflicting interests” and that “an actual conflict of interest
adversely affected his | awer’s performance.” |d. at 692
(quoting Cuyler v. Sullivan, 446 U.S. 335, 348, 350 (1980)).
Al faro does not make the required showi ng of an actual conflict
of interest necessary for a presunption of prejudice, and does
not neet Strickland s prejudice requirenent in the absence of
such a presunption

Al faro’s brother was prosecuted in a separate proceedi ng.
The brother was charged with being a felon in possession of a

firearm while Alfaro was charged in a six-count indictnment with



commtting various drug-related crinmes. Alfaro did not
denonstrate that his counsel’s defense of his brother was
antagonistic to Alfaro’s defense. The charges against the

brot her were dropped after the district court granted a notion to
suppress. The nere fact that Alfaro’s counsel nmay have devoted
time to another case is not sufficient to establish prejudice or
an actual conflict of interest. To hold otherw se would nean
that all full-time crimnal defense attorneys operate under such
a conflict.

Al faro suggests in his reply brief that his counsel told him
that if he did not plead guilty his brother faced indictnent and
a possible life sentence. The record indicates that the brother
was al ready under indictnent at the tinme, for a single count of
being a felon in possession of a firearm There is no evidence
of a threat by the governnent to bring additional charges agai nst
the brother. Further, at the guilty plea hearing Al faro swore
that no one had threatened, coerced or forced himto plead
guilty.

Al faro conplains that the district court failed to nake an
appropriate inquiry into potential conflicts of interest and
advise himof his right to separate representati on under FED. R
CRM P. 44(c). This rule only applies where defendants have
been jointly charged under Rule 8(b) or joined for trial under

Rul e 13. These circunstances were not present here.



Al faro next argues that his counsel was ineffective because
he incorrectly assured himthat the drug quantity used for
calculating Alfaro’'s sentence would be Ilimted to the drugs
referenced in the fourth count of the indictnent, the count to
which Alfaro pleaded guilty. The district court, correctly, did
not limt the drug quantity to the heroin referenced in this one
count. See United States v. Hoster, 988 F.2d 1374, 1378 (5th
Cr. 1993).

Assum ng that defense counsel nade the assurance to Alfaro
that he now clains, the record belies any claimof prejudice. As
represented at the guilty plea hearing the plea agreenent
provi ded t hat “Defendant acknow edges that all facts and
ci rcunstances underlying the indictnent will be included in the
presentence report.” At this hearing, A faro acknow edged to the
court his understanding that a sentence would be inposed under
the United States Sentencing Quidelines, that the court woul d
consi der the presentence report in arriving at a sentence, and
that he faced a sentence of up to forty years. He also
acknow edged that no one had “made any prediction, prophesy, or
prom se to you as to what your sentence will be in this matter.”
The court later indicated that it would take up at the tinme of
sentenci ng whether heroin in addition to that charged in count

four would be counted for sentencing purposes.



At the first sentencing hearing on Septenber 15, 1989,
Al faro heard his counsel and government counsel argue over
whet her the drug quantity should be limted to the one count.
Hence, he understood the issue was in dispute. Yet he made no
attenpt to withdraw his guilty plea, nor did he indicate to the
court that he had been m sinfornmed by his counsel. At the second
sentenci ng hearing on Septenber 28, 1989, Alfaro acknow edged
that he was famliar with the presentence report and had
di scussed it with his counsel. The report calculated the drug
quantity by including anobunts in addition to the count four
her oi n. Consistent with the presentence report’s drug quantity
cal cul ation, Alfaro was sentenced to 210 nonths, far bel ow the
maxi mum sentence the court advised himhe was faci ng when he
pl eaded guilty.

Al faro al so contends that his counsel was ineffective in
failing “to bring out inportant guideline issues” regarding his
upward adjustnent in sentencing for possession of a firearm
during the comm ssion of the offense. H's counsel did object, at
the sentencing hearing and to the probation officer, to this
upward adjustnent. As Alfaro fails to specify what else his
counsel shoul d have done, we conclude that counsel was not
ineffective with respect to this upward adjustnent. To the
extent that Alfaro is arguing that the district court erred in

its technical application of the Sentencing Cuidelines, such



clains are not cogni zable in a habeas proceeding. United States
v. Segler, 37 F.3d 1131, 1134 (5th Cir. 1994).

Al faro suggests that the governnent breached the plea
agreenent by agreeing to drop the weapons count while planning to
seek an upward adjustnent for possession of a firearmon the
remai ni ng count to which he pleaded guilty. The probation
officer and district court were entitled to consider in
sentencing facts or conduct formng the basis of counts dism ssed
pursuant to a plea agreenent. U S.S.G 8§ 6B.1.2(a); United
States v. Ashburn, 38 F.3d 803, 807 (5th Cr. 1994) (en banc),
cert. denied, 115 S. C. 1969 (1995). There is no evidence that
t he governnent prom sed not to seek an upward adjustnent to
sentencing on the remaining count based on possession of a
firearm On the contrary, the agreenent itself provided that al
facts and circunstances underlying the indictnment wuld be
included in the presentence report.

Alfaro finally clainms that his counsel was ineffective for
failing to raise a double jeopardy defense in light of the civi
forfeiture of two of his vehicles. Such a forfeiture does not
constitute puni shnent for double jeopardy purposes. United
States v. Ursery, 116 S. C. 2135 (1996). Alfaro was not
prejudi ced by his counsel’s failure to raise a neritless claim

AFFI RVED.



