IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-50053
No. 96-50147
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
ver sus

ABRAHAM RI VAS,
Def endant - Appel | ant.
ABRAHAM RI VAS,

Peti ti oner- Appel | ant,
ver sus

WACKENHUT PAROCLE VI OLATOR FACI LI TY;
U S. MARSHAL SERVI CE, Western District
of Texas,
Respondent - Appel | ee.
Appeal fromthe United States District Court
for the Western District of Texas
USDC No. SA-95-CR-170-1 cons. w
No. SA-96-CV-2
) Sept enber 11, 1996

Before SM TH, DUHE, and BARKSDALE, Circuit Judges.
PER CURI AM ~

In this consolidated appeal, Abraham R vas appeals his

conviction and sentence for possession of marijuana with intent

* Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.
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to distribute and conspiracy to distribute and possess with
intent to distribute marijuana, in violation of 21 U S. C
88 841(a)(1) and 846 (No. 96-50053), and the denial of his 28
U S. C 8§ 2241 habeas corpus petition attacking the sane
conviction and sentence (No. 96-50147).
Ri vas has not shown “plain error” as to his contention that

the district court’s jury instruction on the conspiracy count

“constructively anended” the indictnent. See United States v.

Calverley, 37 F.3d 160, 162-64 (5th Cr. 1994) (en banc), cert.

denied, 115 S. . 1266 (1995); United States v. Devoll, 39 F.3d

575, 579 (5th Gir. 1994), cert. denied, 115 S. C. 1701 (1995).

Ri vas’ claimthat the enhancenent of his sentence was based on a
state conviction that was inposed in violation of the Double

Jeopardy Clause is neritless. See United States v. Usery, 116

S. C. 2135, 2147-49 (1996).
Assum ng that Rivas properly raised his doubl e-jeopardy
claimin a 8§ 2241 petition, such claimis meritless under the

“dual sovereign” rule. See United States v. More, 958 F.2d 646

650 (5th Cir. 1992); see Departnent of Revenue of Mont. v. Kurth

Ranch, 114 S. C. 1937, 1947 n.22 (1994).

AFFI RVED.



