IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-50079
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus
ROGELI O NEVAREZ- BURCI AGA,
Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Texas

USDC No. EP-91-CR-303

February 18, 1997
Before JONES, DeMOSS, and PARKER, Circuit Judges.
PER CURI AM *

Appel | ant Rogeli o Nevarez-Burci aga appeals froma deni al of

his notion to vacate, set aside or correct sentence under 28
US C 8§ 2255. Appellant’s clains concerning the district

court’s technical application of the Sentencing CGuidelines do not

give rise to a constitutional claim See United States v.

Vaughn, 955 F.2d 367, 368 (5th Cr. 1992). Since appellant did
not raise these issues on direct appeal, they may not be raised

in a collateral proceeding. See United States v. Capua, 656 F.2d

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.
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1033, 1037 (5th Gr. 1981). Appellant did not receive
i neffective assistance of counsel because he did not show
prejudice arising fromthe failure to raise these issues on

direct appeal. See Strickland v. Washington, 466 U. S. 6687, 667

(1984) .

Nevarez-Burciaga filed a notion to strike appellee’s brief
for being untinely. The record was not filed until Septenber 11
1996. The CGovernnent was sent a briefing notice on Septenber 12,
1996. The CGovernnent’s brief was filed 33 days | ater on Cctober
15, 1996. See Fed. R App. P. 31(a); 5th Gr. R 31 1.0P. The
nmotion is DEN ED

AFFI RVED.



