IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-41035
(Summary Cal endar)

DARRELL E. BALDW N,
Pl ai ntiff-Appellant,
ver sus
JI MW ROLLO, Captain; JAMES MCCORM CK,
Li eutenant; JOHN JACOBS, Sergeant;
JASON JEFFUS, Sergeant; COY PRI CE,
CaOll; RAYMOND WATKINS, CO Il ;
ORLANDO JOHNSON, COIl; JOE NELL RGCSS, CO I,

Def endant s- Appel | ees.

Appeal from t-he- L-Jni-t e-d -St-at-es- D| strict Court
for the Eastern District of Texas
(USDC No. 9:96- CV-251)
Novenber 24, 1997

Bef ore W ENER, BARKSDALE, and EMLIO M GARZA, C rcuit Judges.
PER CURI AM *

Darrell E. Baldwn, Texas prisoner #491905, appeals the
di smssal of his 42 U S.C. 8§ 1983 action for failure to conply with
court orders under Fed. R Cv. P. 41(b). Bal dwi n does not

specifically raise an issue relating to the basis of the district

court's dism ssal under Rule 41(b), other than to state that he

Pursuant to 5TH QR R 47.5, the Court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5THGQR R
47.5. 4.



conplied with the court’s orders directing himto file a properly

certified in forma pauperis application.

A district court may sua sponte dism ss an action for failure

to prosecute or to conply with any court order. McCul | ough v.

Lynaugh, 835 F.2d 1126, 1127 (5th Cr. 1988). Al t hough the
district court dism ssed Bal dwi n’s conpl ai nt wi t hout prejudice, the
di sm ssal operates as a dismssal with prejudi ce because Bal dwi n

woul d be barred by the applicable limtations period fromfiling a

new conplaint. See Berry v. A GNA/RSI-CIGNA, 975 F.2d 1188, 1191
(5th Gr. 1992). Thus, the dismssal is properly analyzed as one
W th prejudice.

Bal dwi n di d not object to the report and recommendati on of the
magi strate judge. Accordingly, this court’s reviewis |[imted to

plain error. Douglass v. United Servs. Auto. Assn, 79 F.3d 1415,

1428-29 (5th Gr. 1996) (en banc).

To prevail on plain-error review, an appellant nust show
“(1) that an error occurred; (2) that the error was plain, which
means cl ear or obvious; (3) the plain error nust affect substanti al
rights; and (4) not correcting the error would ‘seriously affect
the fairness, integrity or public reputation of judicia

pr oceedi ngs. Hi ghl ands Ins. Co. v. National Union Fire Ins. Co.,

27 F. 3d 1027, 1032 (5th Gr. 1994).

Odinarily this court wll affirma dismssal wth prejudice
only "(1) wupon a showing of "a clear record of delay or
contumaci ous conduct by the plaintiff' and (2) when ‘lesser

sanctions would not serve the best interests of justice.



Sturgeon v. Airborne Freight Corp., 778 F.2d 1154, 1159 (5th Cr.

1985) (enphasis original) (citations omtted). Dismssal with
prejudice is "[t]he ultimate sanction for the litigant," and
"should be inposed only after full consideration of the likely

ef fecti veness of | ess-stringent neasures."” Hornbuckle v. Arco G|

& Gas Co., 732 F.2d 1233, 1237 (5th Cir. 1984).

The record does not clearly evince delay or contunacious
conduct on the part of Baldw n, even though he failed to respond,
or to respond adequately, to two different court orders. See
Berry, 975 F. 2d at 1191-92 n.6. ("Cenerally, where a plaintiff has
failed only to conply with a few court orders or rules, we have
held that the district court abused its discretion in dismssing
the suit with prejudice. ") Al t hough the district court warned
Baldwin that failure to conply with its orders could result in
di sm ssal, the record does not reflect that the court considered or
enpl oyed any alternative |esser sanction, such as a nonetary
sanction, prior to dismssing the suit. Therefore, the district

court's dismssal was plain error. Hornbuckle, 732 F.2d at 1237.

Bal dwi n al so seeks appoi ntnent of counsel on appeal. Because
we vacate and remand the case to the district court, the notion for
appoi nt ment of counsel on appeal is denied as unnecessary.

ORDER OF DI SM SSAL VACATED and REMANDED; MOTI ON FOR APPO NTMENT OF
COUNSEL DENI ED



