IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-40607
Summary Cal endar

Kl RBY GARDNER
Pl ai ntiff-Appellant,

ver sus
SHERRY BROWN, Admi nistrator, TDCJ-ID
B. CHANEY, Asst. Warden, Gurney Unit;
A. P. LARSQON, Physician, Gurney Unit;
WAYNE SCOTT, Director, TDCI-ID

Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Eastern District of Texas

(6: 95- CV- 547)

January 7, 1997
Bef ore GARWOOD, JOLLY and DENNI'S, Circuit Judges.”

PER CURI AM
Plaintiff-appellant Kirby Gardner (Gardner), a prisoner inthe

Texas Departnment of Crimnal Justice, filed this pro se, in form

pauperis, civil rights action under 42 U S. C. § 1983 against

"Pursuant to Local Rule 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



various prison officials and enpl oyees, raising a host of clains.
The magistrate judge ultimately dism ssed the conplaint. No
j udgnent was rendered by the district court. In this appeal from
the dism ssal of his suit, Gardner conpl ains, anong other things,
that the magi strate judge should not have entered judgnment in the
case because any consent Gardner had given to proceedi ng before the
magi strate judge he shoul d have been allowed to w t hdraw as he had
request ed.

It is settled that a magistrate judge has no jurisdiction to
enter judgnent in an ordinary civil case absent witten consent of
the parties. 28 U S. C 8§ 636(c)(1); Fed. R Cv. P. 73(a) & (b);
Mendez Jr. International Co. v. MV Sokai Maru, 978 F.2d 920 (5th
Cr. 1992). However, a party has no absolute right to withdraw a
validly given consent to trial before a nagistrate judge, and
di sposition of a request to wthdraw consent is conmtted to the
sound di scretion of the court. Carter v. Sea Land Services, Inc.,
816 F.2d 1018, 1021 (5th Cr. 1987). We conclude that wvalid
consent was never given and, alternatively, even if it be assuned
that consent was given, under the unique circunstances here,
w t hdrawal of consent was permtted and the perm ssion coul d not be
W thdrawn or the nmagistrate judge abused his discretion by not
allowing withdrawal. W accordingly vacate the judgnent bel ow and
remand the cause for further proceedings.

The conplaint was initially filed in July 1995 and in



Sept enber 1995 Gardner filed his "nonconsent" to proceedi ng before
the nmagistrate judge. No consent had been given prior to that
tinme. On Novenber 7, 1995, the nmgistrate judge set a hearing
under Spears v. MCotter, 766 F.2d 179 (5th Gr. 1985), for
Decenber 7, 1995. The Spears hearing was held on that date. The
magi strate judge opened the Spears hearing by explaining its
purpose. Imediately thereafter, he advised Gardner that he coul d
consent to trial before a magistrate judge "and that is what | am
Are you interested in this?" Gardner replied that he was, and was
apparently handed a witten consent form which the nagistrate
judge told himto sign and date "and then we will go ahead and
di scuss your conplaint in nore detail.” Although the record is
uncl ear, Gardner apparently signed the format this tinme, and dated
it, as instructed by the nmagistrate judge, "12-7-95." Gar dner
i medi ately asked if he would be able to appeal to a district
judge. The magistrate judge replied that he could appeal to the
Fifth Grcuit. Gardner asked did this nean he could not appeal to
the district judge. The nmagistrate judge replied that that is what
it nmeant, he could only appeal to the Fifth Crcuit. Gar dner
replied "[well, I would like to, | would like to strike that.

woul d I'i ke to have an appeal directly to the district judge." The
magi strate judge responded that district policy was that where
there was a consent to trial before a magistrate judge, the only

appeal was to the Fifth Grcuit. Gardner asked if this neant he



could not appeal to the district court. The nmagi strate judge

responded, "Not if you consent to trial before ne." (Enmphasi s
added). Gardner responded, "I would like to strike that, | would
i ke to have sone kind of appeal to him[the district judge]." The
magi strate judge said "[a]ll right,” and the followng then

transpired:

"A[Gardner]. | would like to have sone kind of review
of this.
Q [Magistrate Judge]. Ckay, so, you don't want to

consent? You want to wi thdraw that?

A Yes, sir.

Q Al right, let's talk about your [claimof] denial of

access to the courts, what is your problem there?"

(Enphasi s added).

The hearing then for the first tinme proceeded into the substance of
a Spears hearing. Nothing further was said about consent to trial
before a magi strate judge at that hearing.

The mnutes of the Decenber 7, 1995, Spears hearing state
"pltf wthdrew consent after signing" and on the next line "ct. wd
consent." At the bottomof the Decenber 7 mnutes formthere is a
bl ank following the printed | egend "consent form executed," and
this blank is checked, but after the blank there appears "wd."

The next relevant occurrence was the issuance of the
magi strate judge's "Report and Recommendation of the United States

Magi strate Judge on January 29, 1996." The next-to-|ast paragraph

of this docunent state "it is therefore recomended that



plaintiff's conplaint be dismssed without prejudice," and in the
| ast paragraph it is stated that failure to file objections to the
proposed findi ngs and recomrendati ons contained wthin the report
w Il bar de novo reviewby the district court thereof and wll also
bar appellate review of findings accepted or adopted by the
district court except for plain error.

Thereafter, on March 25, 1996, Gardner filed a docunent in
essence asserting that he had never properly consented to proceed
before the magistrate judge, or should have been allowed to
wthdraw the consent he had signed on Decenber 7, as he had
requested at that hearing.

Thereafter, on April 2, 1996, the magistrate judge issued an
order in which he declined to allow Gardner to wthdraw his
consent. The order recites that a consent formwas executed at the
Spears hearing, and that Gardner was not coerced into signing it.
The order also states that Gardner's reasons for wanting to
W thdraw the consent—such as asserted bias on the part of the
magi strate judge or the desire to have the district judge hear an
appeal or the |i ke—were not adequate. However, the April 2, 1996
order does not address the fact that Gardner, virtually i medi ately
upon signing or presenting the consent format the Spears hearing,
and before the magi strate judge had finished explaining it to him
sought to withdraw any such consent, if indeed the giving of

consent had actually been conpleted. Nor does the magistrate



judge's April 2, 1996, order address the fact that before the
Spears hearing itself comenced, and before discussion of giving
consent was term nated, he apparently allowed Gardner to w thdraw
any consent that m ght have been given at that tinme. Nor does the
magi strate judge's April 2, 1996, order address the January 29,
1996, Report and Recommendation, which is inconsistent wth
anyt hing other than consent not having been given, or if given
havi ng been wi thdrawn with approval of the nmagistrate judge.

Utimately, on May 3, 1996, the nmmgistrate judge entered a
purported final judgnent dism ssing the suit.

Based on all the foregoi ng, we concl ude that consent was never
validly given; before the consent transaction was consunmated,
Gardner w thdrew. Consent mnust be explicit and nay not be
inferred. Caprera v. Jacobs, 790 F.2d 442, 445 (5th Cir. 1986);
Mendez Jr. at 922. Alternatively, even if it could be said that
consent had been given for sone brief, fleeting theoretical nonent,
it was thereupon pronptly withdrawn, and the magistrate judge
all owed the w thdrawal . He could not thereafter w thdraw his
al l onance of the w thdrawal. Sockwel | v. Phelps, 906 F.2d 1096
(5th Gr. 1990). At the very least, it was an abuse of his
di scretion to do so.

Accordingly, the magistrate judge's "Final Judgnent" 1is

vacated and the cause i s renmanded.



VACATED and REMANDED



