IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-40567
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
RALPH COLE
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court

for the Southern District of Texas
USDC No. C-95-356

July 23, 1998
Before WSDOM W ENER, and DENNI'S, G rcuit Judges.
PER CURI AM *

A jury convicted Ral ph Cole of conspiracy to possess with
intent to distribute nore than 100 kil ograns of marihuana, and
possession with intent to distribute an additional 85 kil ograns
of mari huana. The district court inposed concurrent 84-nonth
ternms of inprisonnent, to be followed by concurrent four-year
terms of supervised release. W affirned Cole’s conviction on
direct appeal. Cole then filed a notion to vacate, set aside, or
otherwi se correct his sentence under 28 § 2255. The district

court denied Cole’'s notion, and Cole appeals. W affirm

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Col e argues that he received ineffective assistance of
counsel on direct appeal. W hold that he has not nade the
requi site showi ng of both deficient performance and prejudice.

Strickland v. Washington, 466 U S. 668, 687 (1984).

Col e argues that the prosecution know ngly used fal se
testinony at trial. There is no nerit to this argunent. He
cannot nmake the requisite showing that the statenents he contends

were false were actually false, that they were material, and that

the prosecution knew they were false. United States v. O Keefe,

128 F.3d 885, 893 (5th Gr. 1997), cert. denied, US LW

., 1998 W. 130816 (April 20, 1998) (No. 97-1542).

Next, Col e argues that the prosecution violated his right
agai nst self-incrimnation, denied Cole a presunption of
i nnocence, shifted the burden of proof, and denied Cole the right
to confront the evidence and cross exam ne w tnesses by naking
i nproper comrents during closing argunent. The coments Col e
chal | enges were not inappropriate. They were proper inferences
and concl usions the prosecutor wished the jury to draw fromthe

evidence. United States v. Washington, 44 F.3d 1271, 1278 (5th

Cir. 1995). Cole also argues that the prosecutor placed the
credibility of Cole's defense counsel at issue and inpugned the
integrity of the defense during closing argunent. Again, the
coments Col e chall enges were not inappropriate. A prosecutor is
allowed to corment on the failure of the defense to counter or to

adequately explain the evidence. See United States v. Borchardt,

809 F.2d 1115, 1119 (5th Cr. 1987). Cole argues that the

prosecution inproperly characterized the evidence during closing
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argunent. The record does not support this challenge. Cole
contends that the prosecutor inproperly referred to victins of
the community when there was no evidence that there were victins
of the crinmes charged against Cole. The comment was a proper
appeal to the jury to act as the conscience of the comunity.

See United States v. Fields, 72 F.3d 1200, 1208 (5th Cr.), cert.

denied, 117 S. . 48 (1996). Cole argues that the prosecution
i nproperly vouched for the credibility of certain Governnment

W t nesses during closing argunent. The comments chal |l enged by
Col e were proper responses to the defense’s attack on the

trut hful ness of the Governnent w tnesses. See United States V.

Thomas, 12 F.3d 1350, 1367 (5th Cir. 1994).

Finally, Cole argues that the evidence was insufficient to
support his conviction in light of the errors he has all eged.
Because Col e raised on direct appeal the issue of the sufficiency
of the evidence supporting his conviction, he is barred from

raising it in his 8 2255 proceedings. See United States v.

Kalish, 780 F.2d 506, 508 (5th Cr. 1986).
AFFI RVED.



