UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 96-40549
Summary Cal endar

AVELI NO SI LLER, JR, ET AL.,
Plaintiffs-Appellants,
VERSUS
L & F D STRI BUTORS, LTD.,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
(B-94- CV-56)

February 18, 1997
Bef ore REYNALDO G GARZA, H GE NBOTHAM and DeMOSS, Circuit Judges.
PER CURI AM *

This is an appeal fromthe granting of a summary judgnent in
favor of L& Distributors (“L&”), defendant-appellee, on an action
for unpaid overtime wages pursuant to the Fair Labor Standards Act
(“FLSA") 29 U S.C. 8§ 201, et seq. Plaintiffs-appellants are
ni neteen forner and current |ong-haul truck drivers enployed by
L&F, a beer whol esal er of Anheuser-Busch (“AB’) products operating

exclusively in South Texas. Plaintiffs drove these products from

“Local Rule 47.5 provides: “The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.”
Pursuant to this Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



the AB warehouse in Houston to L& s warehouses in Harlingen
Alice, MAIlen, and Laredo, Texas. They allege that they are
entitled to overtine pay for all of their hours of driving in
excess of 40 hours per week under the FLSA

The FLSA requi res enpl oyers to pay qualified enpl oyees engaged
in comerce at arate of tine and a half for hours worked i n excess
of 40 in any week. 29 U S. C 8§ 207(a)(1). L&  clains that it is
exenpt fromthe overtine requirenents of the FLSA by virtue of 29
US C 213(b)(1). This particular section of the FLSA exenpts
enpl oyees with respect to whomthe Secretary of Transportation has
power to establish qualifications and maxi mum hours of service.
According to the regul ati ons pronul gated by the FLSA, the Secretary
of Transportation has power to establish qualifications and nmaxi mum
hours of service if enployees are: (1) enployed by carriers whose
transportation of property or passengers is subject to the
Secretary of Transportation’ s jurisdiction under the Mdtor Carrier
Act (“MCA”); and (2) engage in activities of a character directly
affecting the safety of operation of notor vehicles in the
transportation on the public highways or passengers or property in
interstate or foreign comerce withing the neaning of the MCA. 29
CFR 8§ 782.2(a). The magistrate judge to whom this case was
referred granted summary judgnent in favor of L&F and expressly
held that the defendant was subject to the jurisdiction of the
Secretary of Transportation and engaged in “interstate commerce.”
Thus, it was exenpted fromthe overtine requirenents of the FLSA

Both sides concede that the only issue on appeal is whether the



| ower court was correct in finding that the plaintiffs were engaged
in interstate conmmerce.
Di scussi on

To be subject to the Secretary of Transportation’s
jurisdiction pursuant to the MCA, a notor carrier nust be engaged
in interstate conmerce. Al though the MCA defines interstate
commerce as commerce “between a place in a state and a place in
anot her state,” it has not been applied literally by the courts. In
fact, we have defined it as the actual transport of goods across
state lines or the intrastate transport of goods in the flow of
interstate commerce. Merchants Fast Mdtor Lines, Inc. v. |.CC
528 F. 2d 1042, 1044 (5th Gr. 1976). More specifically, a “carrier
is engaged in interstate conmerce when transporting goods either
originating in transit from beyond Texas or ultimtely bound for
destinations beyond Texas, even though the route of a particular
carrier is wholly within one state. Traffic need not physically
cross state lines to be in interstate commerce, if the goods
carried are in the course of through transit.” 1d. at 1044.

In the present case, AB manufactured sone of its products in
its Houston facility and it inported sone of its products fromout-
of -state facilities. Products brewed out-of-state were shipped to
its Houston warehouse based on its’ distributors’, such as L&F s,
sal es projections. AB Houston ordered its products based on these
projections under the assunption that these products would be
shi pped where needed. Once in the warehouse, regardl ess of whet her

it was manufactured in Houston or out-of-state, AB nmmintai ned a 6-



28 day inventory for purposes of “freshness.” L&F entered the
pi cture when it comuni cated with AB in determ ning the anmount of
beer needed by L&F warehouses. Once an anobunt was ascertained, L&F
woul d send up its trucks to return “dunnage” (wooden pallets and
cardboard separators used in shipping) fromthe |ast shipnment and
to pick up a new shipnment of beer. Plaintiffs readily admt that
approxi mately 39% of the truckl oads driven by them contained sone
out-of-state products, while the other 61% consisted of beer
entirely brewed in Houston

Al t hough all the beer transported by L& was actually noved
fromone point in Texas to another point in Texas, a portion (up to
39% of the beer began its journey in another state. This is the
portion with which we are concerned because even if the hauls
contain only slight anmunts of goods traveling in interstate
comerce, they will be deened interstate comerce inits entirety.
See Morris v. MConb, 332 U S. 422, 433 (1947); Barefoot v. Md-
Anmerica Dairynmen, Inc., 826 F. Supp. 1046, 1049 n.2 (N. D. Tex. 1993,
aff’d, 16 F.3d 1216 (5th Cr. 1994).

Al'l out-of-state beer delivered to the AB warehouse sat in the
war ehouse anywhere from6 to 28 days. However, placing goods in a
war ehouse i nterrupts, but does not necessarily term nate the goods’
interstate journey. Walling v. Jacksonville Paper Co., 317 U S.
564, 568 (1943). If the halt in goods is sinply a convenient
internmedi ate step in the process of delivering themto their final
destination, they remain interstate commerce. 1d. Yet, whether

the transportation between two points in a single state is



interstate or intrastate depends on the shipnent’s “essential
character.” Merchants Fast Mtor Lines, Inc. v. |I.C.C, 5 F. 3d
911, 917 (5th CGr. 1993). Crucial to determning the shipnment’s
essential character is the shipper’s fixed and persisting intent at
the tinme of shipnent. Id. at 917.

The I . C. C. has devel oped a nunber of factors which are used to
determne the shipper’s intent in deciding whether the traffic
remains interstate commerce on its in-state leg of the journey.
However, we have held that the totality of all the facts and
circunstances eventually determ nes whether a shipper has the
requi site intent to nove goods continuously in interstate conmerce.
Texas v. United States, 866 F.2d 1546, 1560 (5th Gr. 1989).
Al t hough there is no set formula in determning intent, we have
used sonme of these factors as guides to establish the interstate or
intrastate characteristic of a product. Sone of the nore rel evant
factors include: (1) whether a single shipper has control over both
t he i nbound and out bound novenents to and fromthe warehouse (See
Merchants Fast Modtor Lines, 5 F.3d at 915); (2) whether the
shipnments are nmade pursuant to specific orders or custoner
esti mates of need which predi ct how nmuch product wll eventually be
delivered to each custoner (Central Freight Lines v. I.C C, 899
F.2d 413, 420; See Merchants Fast Modtor Lines, 5 F.3d at 915); (3)
how many custoners the storage facility serves (See Central Freight
Lines, 899 F.2d at 420); (4) how rapidly the product noves through
the storage facility (Central Freight Lines, 899 F.2d at 420; See
Merchants Fast Modtor Lines, 5 F.3d at 915); (5) whether the



shipnent is nmade pursuant to a storage-in-transit provision in an
appropriate tariff (Central Freight Lines, 899 F.2d at 420); and
(6) whether the product goes through additional processing or
manuf acture at the storage facility (See Merchants Fast Motor
Lines, 5 F.3d at 915).

This particular situation involved two separate carriers, AB
and L&F. AB ordered products based on L& s sales projections
knowi ng that at |east sonme of that beer would eventually reach
South Texas. AB inaugurated the initial shipnment of out-of-state
beer to its Houston warehouse with a fixed and persisting intent
that it would be shipped to South Texas and eventual |y custoners.
This intent was fixed at the shipnent’s origin and persisted as the
shi pnment crossed state |ines. This intent persevered as AB
continued its products in notion after a brief (6-28 day) stop at
its warehouse in Houston. Many of these products were not altered
or nodified at the Houston facility. Although AB did not shipits
goods from Houston, it arranged with L&, as it did with the 46
ot her warehouses it supplied in Texas, both the inbound “dunnage”
and out bound products to be shipped fromthe AB warehouse down to
its distributor in South Texas, L&F. Moreover, once on board L&F
trucks, AB still maintained control over its’ products. The goods
remai ned subject to tenperature and tineliness requirenents,
mar keti ng nethods and disposition of products, geographic sales
area determ nati ons, and deci si ons concerni ng what products would
move where and when in L& s territory. It perfornmed these actions

because it had an interest in making sure that its’ products



reached South Texas in prem um condition.

Essentially, we find that this was a case which involved a
shi pper whose intent was to nove its products continuously fromits
out-of-state breweries to its in-state retailer-custoners, via a
distributor, with a tenporary stop at its own warehouse to
facilitate the interstate novenent. Therefore, plaintiffs, as
drivers for L&, were engaged in interstate conmerce.

AFF| RMED.



