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Appeal fromthe United States District Court
for the Southern District of Texas
(G 94-410)

June 20, 1996
Bef ore DAVI S, BARKSDALE, and DeMOSS, Circuit Judges.

PER CURI AM *

Joe Aranbul a Duran, proceeding pro se and in forma pauperis,
filed this 42 U S.C. § 1983 action, in which he alleged nunerous
violations of his rights by several officials of the Chase Field
Garza Unit of the Texas Departnent of Crimnal Justice, where Duran
was i ncarcerated. The District Court dism ssed the acti on pursuant

to 28 U.S.C. 8§ 1915(d). Duran's appeal deals solely with his claim

Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



that the defendants violated his rights under the Ei ghth and
Fourteenth Anendnents by failing to provide himwth a bland diet
after the doctor at the Garza Unit placed himon that diet to treat
his stomach synptons.!?

We review a 8§ 1915(d) dism ssal for abuse of discretion. It
is inappropriate if, inter alia, the plaintiff's allegations my
pass 8 1915(d) nmuster with further factual devel opnent. Eason v.
Thaler, 14 F.3d 8, 9-10 (5th Gr 1994). Although the magistrate
judge ordered that Duran file a nore definite statenment regarding
sone of his clainms, the order did not question Duran about the
medi cal claimat issue here. To prevail on his Ei ghth Anendnment
claim Duran nust denonstrate that the defendants were deliberately
indifferent to his serious nedical needs constituting unnecessary
and wanton infliction of pain. Estelle v. Ganble, 429 U S. 97,
104-06 (1976). A prison official acts with deliberate indifference
only if he knows that an i nmate faces a substantial risk of serious
harm and disregards that risk by failing to take reasonable
measures to abate it. Farner v. Brennan, ___ US |, 114 S. O

1970, 1984 (1994).

. Duran's claim raised for the first time on appeal, that these
actions al so violated Equal Protection are reviewed only for plain
error. Highland Insurance Co. v. National Fire Ins. Co., 27 F.3d
1027, 1031-32 (5th Cr. 1994) (applying plain error standard of
review to assertions of error brought for first tinme on appeal in
civil case), cert. denied, = US _, 115 S C. 903 (1995). Anpng

other things, Duran has not established the type of clear or
obvi ous error necessary under this stringent standard.
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The district court did not address Duran's claimregarding his
diet. Accordingly, we VACATE the dism ssal only as to this claim
and REMAND it to the district court for further factual
devel opnent . 2

VACATED I N PART and REMANDED

2 Duran's notion seeking to correct the descriptionin his brief
of his stomach condition is DEN ED as unnecessary.
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