IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-40226
Summary Cal endar

STEVEN EDWARD MAYFI ELD
Pl ai ntiff-Appellant,

ver sus

JACK A. ELLETT, Sheriff, Panola County,
Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Eastern District of Texas
(6: 95- CV- 246)

Cct ober 29, 1996
Bef ore GARWOOD, JOLLY and DENNI'S, Circuit Judges.”’

GARWOOD, Circuit Judge:

Plaintiff-appellant Steven Edward Myfield (Myfield), a
former inmate of the Panola County Jail (jail) now confined by the
Texas Departnent of Crimnal Justice (TDCJ) at the Boyd Unit in
Teague, Texas, proceeding pro se and in forma pauperis, filed this
civil rights action under 42 U S.C. 8§ 1983 conpl ai ni ng of all eged

constitutional violations during his confinenent in the jail. The

Pursuant to Local Rule 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



only named defendant in Mayfield s action was Jack Ellett, the
sheriff of Panola County, Texas. Mayfield asserted various clains
regardi ng i nproper medi cal treat nent, i nadequate dietary
accommodations, inproper cell lighting, and inadequate outdoor
recreation. Mayfield s action was referred to a nagi strate judge
who conducted an evidentiary hearing. At the evidentiary hearing,
both the treating physician and Panola County’s chief deputy in
charge of the jail testified regarding Mayfield' s clains. Myfield
cross-exam ned each witness. The parties consented to jurisdiction
by the mmgistrate judge. After the hearing, but before final
j udgnent was entered, the Panola County chief deputy jailor served
Mayfield with an arrest warrant for perjury. Upon consideration of
the pleadings and the evidence presented at the hearing, the
magi strate judge dismssed wth prejudice Mayfield s clains as
frivol ous. Mayfield sent a letter to the district court
conpl ai ni ng about the perjury charge and requesting an injunction
of the state court perjury prosecution. Before the magistrate
judge ruled on the injunction, Mayfield filed his notice of appeal
of the earlier dismssal. The nmagistrate judge subsequently deni ed
Mayfield s request for an injunction. For the follow ng reasons we
affirmthe nmagi strate judge’ s dism ssal of Mayfield s civil rights
action.
Facts and Proceedi ngs Bel ow

On March 19, 1995, Texas Departnent of Public Safety (DPS)



of ficers stopped the notor honme in which Mayfield was traveling for
atraffic violation. Myfield was arrested after the DPS officers
and a deputy sheriff from Panola County found mari huana inside the
nmotor home. According to Mayfield, police officers at the scene
would not permt him to retrieve his spectacles, clothes, or
hypertensi on nmedi cati on which were inside a bag in the notor hone.
Mayfield testified that the two nedications left in the notor hone
were Procardia (twenty mlligram capsules) and Inderal (eighty
mlligramcapsules). The officers brought Mayfield to the Panol a
County Jail in Carthage, Texas.

Mayfield contends that at the jail he inforned the booking
officers of the nedication he was taking for hypertension and
tubercul osis. Mayfield further contends that, in addition to the
informati on he supplied to the booking officer regarding his need
for nmedication and his nedical condition, he nade requests for
medi cation to both John de Presca (de Presca), the chief deputy in
charge of the jail, and the floor deputies. Mayfield also asserts
that he placed phone calls to various citizens of Carthage
requesting that they call the jail on his behalf. Al t hough
contradi cted by de Presca, Mayfield clains that he requested to see
a physician virtually every day until Mrch 28, 1995, when he was
finally taken to the Panola County Hospital.

At the Panola County Hospital, Mayfield provided additional
medi cal information to a receptionist and an attending nurse.
Mayfield s t enperat ure was t aken and he recei ved an
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el ectrocardiogram (EKG test. The treating physician was Dr. Gary
Wwnn Swink (Swink). Dr. Swink testified that he prescribed | nderal
and Adal at CC for Mayfield s heart problens and | NH (I soni azid) for
Mayfiel d s tubercul osis. Dr. Swink testified that Adalat CC is
identical to Procardia and is not a generic form rather, according
to Dr. Swnk, Adalat is sinply Procardia produced by a different
conpany—in both cases the generic drug is nifedipine. Dr. Sw nk
also testified that, although he prescribed Inderal, he gave the
phar macy perm ssion to substitute a generic form Propanoil, which
was actually given to Mayfield. According to Mayfield, he informed
Dr. Swink that he had had prior reactions to different forns of
Procardi a and requested the capsule form Dr. Swink told Mayfield
that there was no difference between the drugs and refused to
prescribe the formof Procardia requested. Mayfield concluded that
Dr. Swink’s refusal to prescribe the specific form of Procardi a
requested was based solely on cost considerations. Myfield was
returned to the Panola County Jail where he took the prescribed
medi cations for about a week. Muyfield testified that he stopped
taki ng the nedi cati on when he experienced a skin reaction.

On April 10, 1995, Mayfield filed this suit against sheriff
Ellett in the Eastern District of Texas all eging inproper nedical
attenti on, lack of outside recreation, i nadequate dietary
accommodati ons, inproper cell lighting, and the i nproper refusal of
his request to retrieve his spectacles and clothes from his notor
home when he was initially arrested. Specifically, WMayfield
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conplained that, in addition to his denial of requested nedica

treatnent, he was forced to inhabit a cell in which a bunk Iight
designed to “dinf during sl eeping hours remained fully illum nated;
was deni ed a special lowsalt/lowfat diet nore appropriate for his
heart condition; was denied outdoor recreation because the
detainees residing in the jail received sunlight only through a
skylight in the indoor gymasi un and was denied his clothing and
prescription spectacles left in his notor hone. The initial

conpl aint requested only equitable relief.

On April 12, 1995, Mayfield pleaded guilty to possession of
mar i huana and was sentenced to five years’ inprisonnent.

On April 19, 1995, de Presca ordered Mayfield to be placed in
isolation for nedical reasons. At the tine of his isolation
Mayfield had sonme form of skin rash. Mayfield remained in
isolation until May 1, 1995. On April 20, 1995, a Panola County
deputy again took Mayfield to the Panol a County Hospital. Mayfield
informed the nurse that the nedication prescribed by Dr. Swi nk on
March 28, 1995, had caused a severe skin reaction. Myfield left
the hospital before he could be seen by Dr. Swi nk because the
deputy escorting himwas call ed away.

On April 24, 1995, a letter from Mayfield dated April 19,
1995, was received by the Eastern District of Texas and assigned to
the magistrate judge responsible for his conplaint. The letter
conpl ai ned of the skin reaction and the nagi strate judge construed

it as a notion for prelimnary injunctive relief seeking nedica
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treatnent.

On April 25, 1995, Myfield again visited the Panola County
Hospital and was seen by Dr. Swink. Myfield told Dr. Sw nk that
he had awakened to blood in his nouth and eye and that his right
cheek was swol |l en. The nurse, however, found no swelling in that
area. Mayfield told the nurse that he had noticed white spots on
his skin after he began taking the Adalat and the Propanoil and
therefore had stopped taking the nedication three weeks earlier.
Dr. Swink testified that he overheard Mayfield s conversation with
the nurse and called the jail to get Mayfield' s nedication records,
whi ch indicated that Mayfield had refused nedication for only two
days. According to Dr. Swi nk, when confronted with the discrepancy
between Mayfield s earlier contention that he had stopped taking
the nmedicine three weeks prior to his visit and the nedication
records, Myfield becane argunentative and was excused from the
energency room Dr. Swink testified that he directed Mayfield to
continue to take the prescribed nedication. At the tinme of
Mayfield' s third visit to the hospital, Dr. Sw nk observed no
physi cal side effects on Mayfield s person.

On May 4, 1995, Mayfield was transferred to the custody of the
TDCJ. Wiile in the custody of the TDC), Mayfield has been
prescribed N troglycerine, Mtro PR Lasix, Fosinopril, and
Prazosin. Mayfield s blood pressure has remai ned hi gh throughout
hi s cust ody. Also on May 4, the magistrate judge recommended
denial of Mayfield s notion for prelimnary injunctive relief.
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On June 15, 1995, the district court adopted the nagistrate
judge’ s recommendation to dism ss Mayfield s notion for prelimnary
injunctive relief on the grounds that, as Mayfield was no | onger in
the Panola County Jail, his request for prelimnary injunctive
relief was noot.

On August 8, 1995, the magi strate judge recomended di sm ssal
of Mayfield s civil rights action, which also sought solely
equitable and injunctive relief, on the grounds that Mayfield' s
transfer to the TDCJ rendered his action noot. Myfield thereafter
added a claim for damages in his objections to the nagistrate
j udge’ s recomrendati on on August 18, 1995. Mayfield' s suppl enental
conpl aint sought $1 mllion conpensatory damages and $1 nillion
puni ti ve damages.

As a result of Mayfield s new damage clains, the magistrate
judge withdrew the recommendation for dism ssal on Cctober 10,
1995.

A hearing under Spears v. MCotter, 766 F.2d 179 (5th Cr.
1985), was hel d before the magi strate judge on January 24, 1996, at
which Mayfield, Dr. Swink, and Chief Deputy de Presca testified.
At the Spears hearing, the parties consented to jurisdiction by the
magi strate judge.

On February 5, 1996, a letter from Mayfield was received by
the Eastern District of Texas requesting an i njunction of a pendi ng

state perjury prosecution brought by Deputy Sheriff de Presca



allegedly in retaliation for Mayfield' s civil rights conplaint.

On February 6, 1996, the magistrate judge dismssed wth
prejudice Mayfield' s civil rights action on the grounds that the
clains were frivol ous. In making her decision, the magistrate
judge construed all testinony given by Muyfield as true and
considered all other testinony only to the extent it did not
contradi ct that given by Mayfield.

On February 12, 1996, Mayfield filed a conplaint seeking the
injunctive relief requested in his letter received by the district
court on February 5, 1996.

On February 20, 1996, Mayfield filed a notice of appeal of the
magi strate judge’s dism ssal of his civil rights action.

On February 21, 1996, the magi strate judge denied Mayfield' s
request for injunctive relief.

Before this Court is Mayfield s appeal from the nagistrate
judge’s dism ssal of his civil rights conplaint.

Di scussi on

An in forma pauperis conplaint is subject to dismssal as
frivolous if it is unsupportable in law or fact. Reeves .
Collins, 27 F.3d 174, 176 (5th Cr. 1994) (citing Denton v.
Her nandez, 112 S. C. 1728, 1733 (1992)). Such a dismssal is
revi ewed under the abuse of discretion standard. |d.

As a threshold matter, we recognize that the events and

circunstances that Muyfield asserts violate his constitutional



rights largely occurred during the period he resided at the jail as
a pretrial detainee. Fromhis initial arrest and incarceration at
the jail on March 19, 1995, until his guilty plea and conviction on
April 12, 1995, Mayfield was a pretrial detainee rather than a
convicted i nmate.

The Panola County Jail houses both pretrial detainees and
convicted prisoners awaiting transfer to the TDCJ. W have | ong
recogni zed, however, that weach group “look[s] to different
constitutional provisions for their respective rights to basic
needs such as nedical care and safety.” Hare v. Corinth, 74 F.3d
633, 639 (5th Cr. 1996) (en banc) (citing Estelle v. Ganble, 97
S.C. 285, 291 (1976)). Whereas convicted state prisoners are
protected by the Eighth Amendnent’s prohibition on cruel and
unusual punishnment and, to a limted degree, substantive due
process, pretrial detainees are protected by the “procedural and
subst antive due process guarantees of the Fourteenth Anendnent.”
| d. Accordingly, conditions of confinenent nmay “constitute
deprivations of liberty without due process if they anmount to
puni shment of the detainee.” Harris v. Angelina County, 31 F.3d
331, 334 (5th Cr. 1994); see also Hare, 74 F.3d at 639 (“The State
cannot punish a pretrial detainee.”) (citing Bell v. WlIlfish, 99
S.C. 1861, 1872 (1979)). A proper determ nation of whether a
condition of confinenment of a pretrial detainee anounts to

puni shment “turns on whether ‘the disability is inposed for the



pur pose of punishnment or whether it is but an incident of sone
other legitimate governnental purpose.’”” Harris, 31 F.3d at 334
(quoting Bell, 99 S.C. at 1873); see also Bell, 99 S.C. at 1874
(“Thus, if a particular condition or restriction of pretrial
detention is reasonably related to a legitinmate governnental
objective, it does not, w thout nore, anount to ‘punishnment.’”).
G ven the heightened due process protection afforded pretrial
detai nees, it is apparent that confinenent conditions violative of
the Ei ghth Amendnent are assuredly violative of a pretrial
det ai nee’ s due process rights as well. See Hare, 74 F.3d at 639;
Harris, 31 F.3d at 334.

Wien a pretrial detainee challenges “general conditions,
practices, rules, or restrictions of pretrial confinenent,” the
Bell test applies—the challenged policy or condition nust be
reasonably related to a legitimate governnental interest, such as
security. Hare, 74 F.3d at 643. When, however, a pretrial
detai nee challenges a jailor’s “episodic acts or om ssions, the
Bell test is inapplicable, and hence the proper inquiry is whether
the official had a culpable state of mnd in acting or failing to
act.” ld. (adopting a standard of subjective deliberate
indifference as the neasure of culpability for episodic acts or
om ssions).

We note, as did the magi strate judge, that Mayfield naned only

sheriff Jack Ellett in his conplaint; no other nenbers of the
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sheriff's staff were added and no anended conplaint was filed
Section 1983, of course, does not support respondeat superior
liability. Monell v. Departnent of Social Svcs., 98 S.C. 2018,
2036-38 (1978); Lefall v. Dallas Indep. Sch. Dist., 28 F.3d 521,
525 (5th Gr. 1994); Mouuille v. Cty of Live Gak, 977 F.2d 924, 929
(5th Cr.), cert. denied, 113 S. C. 2443 (1993); Thonpkins v. Belt,
828 F.2d 298, 304 (5th Cr. 1987). Wthout a showi ng that Sheriff
Ellett participated personally in the allegedly unconstitutional
treatnent, his liability—deriving solely from his capacity as
Panola County’'s elected sheriff—+requires a finding that he
established or inplenented a policy that was itself a repudiation

of constitutional rights and was the nmoving force of the

constitutional violation. Thonpki ns, 828 F.2d at 304 (quoting

Monell, 98 S.Ct. at 2037). The sane is true insofar as Ellett was
sued in his official capacity, that is insofar as the suit may be
regarded as one against the county. 1d. Mayfield concedes that he
spoke with sheriff Ellett only once, after the filing of his
action. Mayfield al so conceded that his conplaint (at |east as
respects clainmed inadequate nedical attention) centers on the
actions of others.
| . I nadequate Medical Attention

In order to prevail on his inadequate nedical attention claim
Mayfield nust either establish that there was a condition,

practice, rule, or restriction that prevented adequate nedica
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care, Hare, 74 F.3d at 643, or that an episodic act or om ssion
resulted fromthe defendant’s “deliberate indifference,” id. As
Mayfield neither asserts nor offers evidence of such a condition,
practice, rule, or restriction, and, in fact, acknow edges that the
jail had a system designed to gather nedical information, alert
officers to the need for nedical attention, and provide for free,
accessible nedical services and nedication, his «claim for
i nadequate nedical attention rests entirely on his ability to
establish deliberate indifference on the part of the defendant
sheriff Ellett.

As this Court instructed in Hare, for challenges to episodic
acts or omssions of jail officials that resulted in inadequate
medi cal attention, the Farmer standard of deliberate indifference
applies. Hare, 74 F.3d at 643. Farner held:

“[A] prison official cannot be found liable . . . unless

the official knows of and di sregards an excessive risk to

inmate health or safety; the official nmust both be aware

of facts fromwhich the inference could be drawn that a

substantial risk of serious harmexists, and he nust al so

draw the inference.” Farnmer v. Brennan, 114 S.C. 1970,

1979 (1994); see also Reeves, 27 F.3d at 176 (applying
Farnmer standard to an inadequate nedical attention

clainm.

Under this standard, neither “[u] nsuccessful nedical treatnment” nor

[ M ere negligence, neglect or nmedical mal practice’” givesriseto
a section 1983 cause of action. Varnado v. Lynaugh, 920 F.2d 320,
321 (5th Cr. 1991) (citations omtted). W have stated that del ay

in medical care can only constitute a cogni zabl e section 1983 claim
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if the delay in treatnent results in substantial harm See Mendoza
v. Lynaugh, 989 F.2d 191, 195 (5th Cr. 1993) (addressing the i ssue
in the Ei ghth Arendnent context).

In light of the foregoing principles, we find no nerit in
Mayfield s inadequate nedical attention claim and affirm the
magi strate judge’'s dismssal. First, assumng as true Mayfield' s
contention that he suffered a nine-day delay in receiving nedical
attention, he offered no evidence that it was the delay—~rather
than sonme other factor such as stress, age, or the nornal
vicissitudes of l|ife in a detention facility—that caused his
condition to worsen. Second, Mayfield has failed to establish that
he has suffered substantial harm from the purported delay.
| nstead, Mayfield' s argunent is directed nore at the course of
treatnent rather than the delay in receiving nedical attention. On
three separate occasions Mayfield was taken to the Panola County
Hospital. On two of those visits, he was exam ned by the attendi ng
physician, Dr. Swnk. Dr. Sw nk presented uncontroverted testi nony
that he prescribed nedication that he believed to be in the best
interest of Mayfield s health. Although Mayfield contends that the
medi cation provided was “wong,” such an assertion, even if true,
does not affect the nerits of his section 1983 claim And, we note
that Mayfield hinself discontinued his nedication and refused to
foll owthe nedi cal course of treatnent prescribed by his physician.

Finally, there is no evidence tending to establish the necessary
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connection to Ellett (or the county) in respect to the nmatters
conplained of, as required by Tonkins as discussed above;
respondeat superior sinply does not suffice. Accordingly, we find
that the nagi strate judge was well within her discretion to dismss
t he i nadequate nedical attention claim
1. Qutdoor Recreation

Mayfiel d s second claimasserts that the failure of the Panol a
County Jail to offer pretrial detainees outdoor recreation anmounts
to an unconstitutional punishnent. Presumably, Mayfield relies on
the statenent inthis Court’s opinionin MIller v. Carson, 563 F. 2d
741 (5th Gr. 1977), that:

“We find that the continuous incarceration of presumably
i nnocent persons in an institution designed to punish,

where outdoor recreation is reasonably possible, is
unnecessarily restrictive and therefore punishes the
i nnocent in violation of procedural due process.” 1d. at
750.

From the outset, we note that the facts presented in Mller are
starkly different fromthe facts here presented. First, MIller was
a “totality-of-conditions” case involving shockingly inhumane
overall conditions that warranted general, system c renedi es beyond
the redress of specific constitutional violations. See id. at 745,
751. Second, M Il er was deci ded before Bell, 99 S.Ct 1861, and its
broad characterization of the right to outdoor recreation would
seem at the very least, to be tenpered by the Suprene Court’s

articulation of the standard for evaluating the constitutionality
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of pretrial confinenment conditions.?

In assessing the nerit of Mayfield s claimthat he was denied
out door exercise in contravention of his constitutional rights, we
must return to the guiding principles set forthinBell. Mre than
anything else, Bell warned that, when “determ ning whether
restrictions or conditions are reasonably related to the
Governnent’s interest in mintaining security and order and
operating the institution in a nmanageabl e fashion,” Bell, 99 S. C
at 1875 & n. 23, federal courts should weigh heavily the axi omthat
““Is]uch considerations are peculiarly wthin the province and
prof essional expertise of corrections officials, and, in the
absence of substantial evidence in the record to indicate that the
of ficials have exaggerated their response to these consi derati ons,

courts should ordinarily defer to their expert judgnent in such

matters,’” id. (citation omtted). Bell went on to consider

. The panel opinion in Jones v. Dianond, 594 F. 2d 997, 1013 (5th
Cr. 1979), vacated on reh’'g, 636 F.2d 1364 (5th Cr.) (en banc),
cert. dismssed, 102 S.C. 27 (1981), noting that MIler stated
that pretrial detai nees “may not be continuously incarcerated in an
institution designed to punish, where outdoor recreation is
reasonably possible,” held that “[t]his does not reach so far as to
hold that every pretrial detainee in every jail is automatically
entitled as a matter of constitutional right to outdoor exercise.”
On rehearing, the en banc court was evenly divided on the issue,
resulting in an affirmance of the district court’s denial of
relief. Jones, 636 F.2d at 1376. In Geen v. Ferrell, however, we
reversed a magistrate judge’'s injunction requiring a jail to
provi de outdoor exercise in the absence of specific findings of
medi cal harm 801 F.2d 765, 771-72 (5th G r. 1986) (noting that
pretrial detainees in the detention facility, who were included in
the plaintiff class, spent, on average, only ten days in the jail).
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several factors in evaluating the restrictions there at issue

First, the Court observed that nearly all of the detainees were
released within sixty days of their incarceration. 1d. at 1876

Second, the Court stated that, although pretrial detainees retain
certain constitutional rights, these rights were subject to
restrictions and limtations. ld. at 1877. Third, the Court
observed that “maintaining institutional security and preserving
internal order and discipline” may require circunscription of the
retai ned constitutional rights of convicted prisoners and pretri al
detai nees alike. 1d. at 1878 (noting that there “is no basis for
concluding that pretrial detainees pose any |esser security risk
than convicted innmates. Indeed, it may be that in certain
circunstances they present a greater risk to jail security and
order.”); see also Block v. Rutherford, 104 S. C. 3227, 3231 (1984)
(“The very fact of nonrel ease pending trial thus is a significant
factor bearing on the security neasures that are inperative to
proper adm nistration of a detention facility.”).

In light of the factors considered, Bell proceeded to uphold
the federal detention facility' s “publisher only” rule regarding
the permssible receipt of reading materials, id. at 1881; the
restrictionlimting the recei pt of personal packages to food itens
at Christmas, id. at 1882; the facility’'s “shakedown” procedures
prohi biting i nmates from observing cell searches, id. at 1883-84;

and, finally, the facility’s strip search procedures requiring body
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cavity searches after each contact visit, id. at 1884-85. The
Court held that the restrictions inposed were of limted duration
and that the conplainants failed to neet their “heavy burden of
show ng that the[] officials have exaggerated their response to the
genui ne security considerations that actuated these restrictions
and practices.” |d. at 1886.

Mayfield testified that, although he was permtted regul ar
access to the dayroomand the jail gymasi um he was never afforded
out door recreation. Mayfi el d concedes that the gymasium had a
frosted skylight, but argues, w thout any indication of supporting
evidence, that this was inadequate. Chief Deputy de Presca
testified that the Panola County Jail has no outdoor recreation
facility and that the skylight was installed in the gymasiumin
1985 to neet the state requirenent that innates be given access to
sunl i ght. De Presca further testified that inmates, including
Mayfield, were given access to the gymasium at |east three tines
weekly, at |east one hour at a tine. Mayfield did not dispute
this.

G ven the physical constraints of the Panola County Jail
facility, we are convinced that the facts all eged by Mayfiel d woul d
not even arguably suffice to sustain a finding that he was
unconstitutionally punished within the neaning of the Fourteenth
Amendnent. As Bell recogni zed that ensuring security and order at

detention facilities is a permssible nonpunitive objective, we
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cannot say that the schene enployed at the Panola County Jail
facility does not strike a perm ssible bal ance between neeting t hat
perm ssi bl e objective and affording i nmates needed recreati on and
sunlight to the extent reasonably—and practically—avail able.?
See Block v. Rutherford, 104 S.Ct. at 3234 (stating that a federal
court’s “balancing” of a detention facility’'s security neasures
agai nst the inportance of famly visits resulted in inpermssible
substitution of the court’s views regardi ng prison adm ni stration).
What ever remai ns of the general | anguage set forth in MIler after
Bell and Green, we are quite certain that it does not confer a
constitutional right to exercise in unfiltered sunlight in an
ot herwi se acceptable custodial facility regardless of the
facility’s physical constraints. To hold otherwise would fly in
the face of Bell’s adnonition against becom ng enneshed in the
m nutiae of prison operations.

Accordingly, we hold that the nagistrate judge did not abuse
her discretion by dism ssing Mayfield' s clai mregardi ng i nadequat e
out door recreation as frivol ous.
I11. [Inadequate D et Acconmobdati ons

In his initial conplaint, Muyfield asserted that the Panola

County Jail violated his constitutional rights by denying him a

2 W also note that Myfield did not testify or adduce any
evi dence that he ever requested outdoor exercise. In addition

Mayfield s heart condition, provided it was as serious as cl ai ned,
may wel |l have precluded any exercise during his stay at the Panol a
County Jail .
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speci al diet. In his brief, Myfield does not elaborate on his
position other than to assert that he requested a special diet.
The magistrate judge’s opinion concluded that Myfield was not
entitled to a special diet because his treating physician
determned that it was not nedically necessary, citing Cupit v.
Jones, 835 F.2d 82, 86 (5th Cr. 1987). Mayfield has failed to
adequately raise any issue on appeal in this respect. See Lott v.
Hargett, 80 F.3d 161, 166 (5th Gr. 1996); RA M A-Ra'id v.
Ingle, 69 F.3d 28, 31 (5th Gr. 1995); Brinkman v. Dallas County
Deputy Sheriff Abner, 813 F.2d 744, 748 (5th Cr. 1987).

V. Injunction of the State Perjury Prosecution

Mayfield argues that the nmagistrate judge abused her
di scretion by her denial of his notion for an injunction of the
state court perjury prosecution. The issue, however, is not before
the Court and we therefore decline to address Muyfield s
contenti on.

Atinely notice of appeal is ajurisdictional prerequisite for
this Court to consider an appeal. See Robbins v. Mggio, 750 F.2d
405, 408 (5th Gr. 1985) (citing Fed. R App. P. 4(a)). Myfield s
notice of appeal is dated February 16, 1996, and was filed on
February 20, 1996. It has never been anended. Mayfield has filed
no other notice of appeal. The February 16, 1996, notice of
appeal, filed February 20, refers exclusively to the nmagistrate

judge’ s February 6, 1996, denial of Mayfield s civil rights action.
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The magistrate judge's order denying Mayfield s request for
injunctive relief was filed and entered on the docket on February
21, 1996.

This Court therefore lacks jurisdiction to consider the
propriety of the magi strate judge’s order denying injunctive relief
as to the state perjury prosecution.?

V. Qther clains

Mayfield does not appeal, and we do not address, the
magi strate judge’'s dismssal of his clainms regarding his cel
lighting, his spectacles, and his cl ot hing.

Concl usi on

Because the magi strate judge was well within her discretionto
dismss Mayfield s civil rights action as frivolous, and because
the denial of Mayfield s notion for injunctive relief is not before

this Court, we AFFI RM

3 Al t hough a “*notice of appeal typically divests the district
court of jurisdiction,’”” Resolution Trust Co. v. Smth, 53 F. 3d 72,
76 (5th Cr. 1995), (quoting Al berti v. Klevenhagen, 46 F.3d 1347,
1358 (5th Gr. 1995)), a “‘district court maintains jurisdiction as
to matters not involved in the appeal.’” id. (quoting Farnhand,
Inc. v. Anel Eng’g Indus., 693 F.2d 1140, 1145 (5th Cr. 1982)).
Accordingly, as Mayfield s notice of appeal was filed before the
magi strate judge’s denial of his notion for injunctive relief, it
failed to divest the magistrate judge of jurisdiction of that
matter.
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