IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-40069
Conf er ence Cal endar

TERRY D. SM TH,

Pl ai ntiff-Appellant,

ver sus

JAVES BRADSHAW Propri et or,
Bradshaw State Jail: J.C Conner,
War den, Bradshaw State Jail
BRADSHAW STATE JAI L,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 6:95-CV-663

“June 26, 1996
Bef ore H G3 NBOTHAM BARKSDALE, and BENAVIDES, Circuit Judges.
PER CURI AM *

Terry D. Smth, Texas prisoner #713234, appeals fromthe
magi strate judge’s dismssal of his 42 U S.C § 1983 action as
frivolous under 28 U . S.C. 8 1915(d). Smth argues that the

magi strate judge abused her discretion in dismssing his § 1983

action as appellees allowed an argunent to escal ate and did not

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.



No. 96-40069
-2 .

stop an attack on Smth by other inmates. Because Smth did not
all ege that the appellees were aware of a known threat or a
substantial risk of serious harm the magistrate judge did not
abuse her discretion in dismssing Smth's failure-to-protect

claimas frivol ous under § 1915(d). Farner v. Brennan, 114 S.

Ct. 1970, 1976 (1994); Jacquez v. Procunier, 801 F.2d 789, 792

(5th Gir. 1986).

Smth al so argues that appellees were deliberately
indifferent to his serious nedical needs as they failed to
provi de adequate nedical care after the inmate attack. Because
Smth' s allegations anount to no nore than negligence or nedical
mal practice, the magi strate judge did not abuse her discretion in
dism ssing Smth’'s | ack-of - adequat e- nedi cal -care cl ai m as

frivol ous under 8§ 1915(d). See Varnado v. Lynaugh, 920 F.2d 320,

321 (5th Cr. 1991).
Smth s appeal is wthout factual or |egal basis and is thus

frivolous. See Howard v. King, 707 F.2d 215, 219-20 (5th Cr

1983). Accordingly, his appeal is DI SM SSED AS FRIVOLOUS. 5th
Cr. R 42.2. W caution Smth that any additional frivol ous
appeals filed by himor on his behalf will invite the inposition
of sanctions. To avoid sanctions, Smth is further cautioned to
review any pendi ng appeals to ensure that they do not raise
argunents that are frivol ous because they have been previously
deci ded by this court.

APPEAL DI SM SSED; SANCTI ON WARNI NG | SSUED.



