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PER CURI AM *

J. David Tufts, IIl and the Estate of Janmes D. Tufts, |
(collectively “Tufts”) appeal fromthe district court’s dism ssal

of their suit against the Wiitney National Bank of New Ol eans

Pursuant to 5TH QR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



(“Whitney”) and Nati onal Westm nster Bank PLC (“Nat\West”) and their
counter-clains agai nst i ntervenors Council of LIoyd s and Conmttee
of Lloyd s (collectively “Lloyd s”).

In its order of March 31, 1995, the district court correctly
noted that as long as the forumsel ection cl ause agreed to by Tufts
and Ll oyd’ s remains valid, Tufts’ argunent that LlIoyd s has waived
the clause by intervening in the instant case has no nerit. See
M S BREMEN v. Zapata O f-Shore Co., 407 U S. 1, 17-20, 92 S. C
1907, 1917-1918, 32 L.Ed.2d 513 (1972) (holding that an ot herw se
valid forumsel ection clause is not wai ved when one party finds it
necessary to intervene defensively in an action brought in
contravention of that clause). In addition, the district court
correctly found that res judicata bars the parties from re-
litigating the issue of the validity of the forumsel ection cl ause
after that issue was finally decided by Roby v. Corporation of
Ll oyd’s, 824 F.Supp. 336 (S.D.N. Y. 1992), aff’'d, 996 F.2d 1353 (2d
Cr.), cert. denied, 510 U S 945 (1993). See also Tufts wv.
Corporation of Lloyd s, No. 95-ClV-3480(JFK), 1996 W. 533639, at *7
(S.D.N Y. Sept. 19, 1996) (denying notion under FED. R QV. PRrcC
60(b) for relief fromthe judgnent in Roby, supra). Accordingly,
we affirmthe district court’s dismssal of Tufts’ counter-clains
against Lloyd's for substantially the sane reasons set out by the
district court inits order of March 31, 1995.

As for Tufts’ original conplaint agai nst Wi tney and Nat West ,

that suit requested only that the court issue an i njunction barring



ei ther bank fromhonoring LI oyd s threatened requests to draw down
on the letters of credit which Tufts clainmed were fraudulently
obt ai ned. In light of the fact that both banks already have
honored LI oyd’ s request and drawn down the accounts, these clains
agai nst Wi tney and Nat West are now noot. See Rocky v. King, 900
F.2d 864, 866 (5th G r. 1990) (“The nootness doctrine requires that
the controversy posed by the plaintiff’s conplaint be ‘live not
only at the tinme the plaintiff files the conplaint but also
t hroughout the litigation process.”).
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