IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-31075

Summary Cal endar

CYNTHI A POAELL GUI DRY

Pl ai ntiff-Appellant,
V.
THE PAUL REVERE LI FE | NSURANCE COVPANY,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Loui siana
(95- Cv-1579)

June 26, 1997
Before KING JOLLY, and DENNIS, G rcuit Judges.

PER CURI AM *

Cynthia Powell @Guidry brought this |lawsuit against The Pau
Revere Life Insurance Conpany (“Paul Revere”) to recover benefits
under a disability inconme insurance policy, penalties, and
attorney’s fees. (@iidry appeals the district court’s dism ssal
of her clains following a jury verdict in favor of Paul Revere.

W affirm

"Pursuant to 5th Cr. R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5th Gr. R 47.5.4.



|. FACTS AND PROCEDURAL HI STORY

In Cctober of 1993, Quidry bought a disability inconme
i nsurance policy fromPaul Revere. Prior to obtaining the
policy, GQuidry was required to fill out an application which
i ncl uded questions about her nedical history. Quidry’'s
application was conpleted at her residence by Carla Wrnser, an
agent acting for Paul Revere. W rnser read the questions out
loud and filled out the application based on GQuidry’'s responses.
Two questions on the application are inportant to this case.
First, question 6(c) asks “[h]ave you ever been treated for or
had any known indication of . . . [d]isease or disorder of the
stomach or intestines, liver, thyroid, bones, nuscles, joints,
back or neck?” (enphasis in original). This question is answered
“no.” Next, question 7 asks “[i]n the past 5 years have you had
any nedi cal advice or operation, physical exam treatnent,
illness, abnormality or injury not |isted above?” (enphasis in
original). This question is answered “yes.” The question
continues, “[a]re you currently receiving any nedi cal advice or
treatnent?” This question is also answered “yes.”

| f the applicant answers “yes” to any questions pertaining
to nmedical condition, question 9 then asks for detailed
expl anations includi ng exact diagnoses, dates, duration,
physi ci ans and addresses. @iidry’s application contains detailed

i nformati on concerning 1) fibroids, endonetriosis, and a total



hysterectony, 2) fibrosistic disease of the left breast,
3) surgery for a deviated septum 4) flu and sinus infection, and
5) hornone replacenent. After Worrnser conpleted the application,
Quidry was asked to read and sign the application. Q@uidry also
signed an authorization for the rel ease of nedical information.
Quidry contends that, in filling out the application, she
told Wrnser about an incident she had in 1989 when she tw sted
her | ow back, discussed several incidents or episodes when she
suffered from | ow back pain, and told her that surgery was
contenplated at one tine. @iidry further asserts that after she
reveal ed that she had not had surgery and had been working for
the past three and one-half years w thout any back trouble,
Wor nser indicated that she was not going to check “yes” in answer
to question 6(c). Wrnser, on the other hand, testified that in

answer to question 6(c), @Quidry said “no” and Wrnser recorded

Quidry’s response by placing an “x” in the appropriate box on the
appl i cation.

Upon accepting the application, Paul Revere issued a policy
dated Cctober 11, 1993, which provided for nonthly disability
benefits in the anmount of two thousand dollars. The policy
excl uded coverage for a pre-existing condition not disclosed on
the application.

On Novenber 29, 1994, @Quidry suffered a back injury during a
wor k-rel ated energency preparedness drill. After an unsuccessful

attenpt to return to work one week |ater, Quidry sought nedica
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attention. As of the tine of trial, Quidry has still been unable
to return to work.

In January of 1995, @uidry submtted a claimfor disability
benefits to Paul Revere. On the section of the claimform
requesting information about simlar injuries, Quidry indicated
that she had a simlar injury in Septenber of 1989. She reported
that she had a “bulging L4-5 disc” and that she had been treated
by Dr. Charles Qivier and Dr. Stephen Gol dware.

D ane Kacevi ch, an associate claimconsultant for Paul
Revere, was responsible for handling GQuidry’s claim Kacevich
obt ai ned and reviewed nedical treatnment records fromDr. divier
and Dr. Gol dware which reveal ed a nedical history including the
followng incidents. Quidry suffered her first back injury while
diving into a pool when she was approxi mately twel ve years ol d.
Her next back injury occurred in 1979 when she was involved in a
nmotor vehicle accident. In Septenber of 1989 she injured her |ow
back while attenpting to renove a bicycle froma rack in her
garage. Finally, in 1990, GQuidry pulled her back hel pi ng her
husband out of bed. As a result of these incidents, Guidry saw
vari ous doctors, underwent nunerous tests and treatnents, and
t ook prescription nedication. Additionally, surgery was
di scussed during sone of Quidry’s doctor visits. Al of these
i ncidents occurred prior to Cctober of 1993, yet they were not

di sclosed on GQuidry’s disability insurance application. After



further investigation by Paul Revere, Quidry’s claimwas denied
in April of 1995.

On August 3, 1995, Quidry filed suit in Louisiana state
court seeking to recover disability benefits, penalties, and
attorney’s fees from Paul Revere. The matter was renoved to
federal court based on diversity jurisdiction. Following a
three-day trial, the jury returned special interrogatories
representing a verdict in favor of Paul Revere. Judgnent in
accordance with the jury's verdict was entered into the record on
Septenber 16, 1996. CGuidry tinely appeal ed.

On appeal, CGuidry asserts the following: 1) no substanti al
evi dence existed to support the jury's findings in favor of Pau
Revere, and 2) the district court erred in changing its ruling on
the last day of trial to allow Paul Revere to assert its defense
of pre-existing condition.

1. SUFFI Cl ENCY OF THE EVI DENCE
A.  Standard of Review

In reviewing for sufficiency of the evidence, the findings
of the jury are given great deference. “Were a question has
been submtted to a jury, the evidence is sufficient to support
the jury’s finding if -- taking all evidence and all reasonable
i nferences that can be drawn fromthat evidence in favor of the

finding -- a reasonabl e person could have nmade such a finding.”



At chi son, Topeka & Santa Fe Ry. v. Sherwin-WIllians Co., 963 F. 2d

746, 749 (5th Cr. 1992).
B. Discussion
Paul Revere asserts that Guidry’'s claimfor benefits was

deni ed because she nade a material m srepresentation with the
intent to deceive in applying for her policy and, thus, they have
no liability to her under the policy. Louisiana Revised Statute
§ 22:619 sets forth the burden that Paul Revere nust carry in
order to prove this affirmative defense.

In any application for life or health and

acci dent insurance nade in witing by the

insured, all statenents therein made by the

insured shall, in the absence of fraud, be

deened representations and not warranties.

The falsity of any such statenent shall not

bar the right to recovery under the contract

unl ess such fal se statenent was made with

actual intent to deceive or unless it

materially affected either the acceptance of

the risk or the hazard assuned by the

i nsurer.
LA. Rev. STAT. ANN. 8§ 22:619(B) (West 1995). The jurisprudence
interpreting this statute places the burden on the insurer to
prove that 1) the applicant’s statenent was false, 2) the false
statenent was nmade with the intent to deceive, and 3) the false
statenent materially affected the acceptance of the risk by the

i nsurer or the hazard assuned. Whlnman v. Paul Revere Life |ns.

Co., 980 F.2d 283, 285 (5th Cr. 1992).
The jury found from a preponderance of the evidence that

Quidry knowi ngly nmade a false statenent by failing to disclose



information in her application. Qiidry admtted at trial that
prior to the date of her application she had a nedical history of
i nci dents involving her back and/or neck, she had seen nunerous
doctors, she had an extensive record of treatnent, she was
prescribed various nedications, and she had periods of disability
fromworking due to back pain.

The jury found from a preponderance of the evidence that
Quidry nmade a material m srepresentation on her application with
the intent to deceive Paul Revere. Courts allow the insurer to
satisfy the burden of proving intent to deceive by show ng “facts
and circunstances surroundi ng the application process indicating
the insured’ s knowl edge of the falsity of the representations
made in the application and his recognition of the materiality of
his m srepresentations or fromcircunstances which create a
reasonabl e assunption that the insured recognized the
materiality.” Whlman, 980 F.2d at 286. Quidry admtted at
trial that she knew the information provided about her nedi cal
hi story was inportant to Paul Revere and woul d provide the basis
for the policy issued. Qiidry also signed the application which
served as an affirmation that she read the statenents and answers
provided in the application and that they were conplete and
correctly recorded. Additionally, Paul Revere brings forth
i npeachnment evidence to support the jury’s finding of intent to
deceive. @iidry testified that in 1989 or 1990 Dr. Qivier told
her that she would not be able to work for six to twelve nonths
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if she had a |unbar fusion for her back. @Quidry was then asked

if upon being told this her imrediate thought was “what if | have
to end up having a fusion and I’mout of work for a year? How am
| going to afford to pay ny bills?” Qiidry denied that this was
her concern. @iidry then read her deposition which reflected
that this had been her reaction.

The jury found from a preponderance of the evidence that
Quidry’s material msrepresentation affected the risk assuned by
Paul Revere. “The test of materiality involves considering
whet her know edge of the facts would have influenced the insurer
in determ ning whether to assune the risk or in fixing the
applicable premum” Whlmn, 980 F.2d at 286. Paul Peter, the
director of individual underwiting for Paul Revere, testified
t hat based on nedical underwiting guidelines, if Paul Revere had
known of Quidry’s back history, it would have issued her
disability insurance policy with a full exclusion rider for the
| ow back. Such a policy would not have provi ded benefits to
Quidry had she sustained an injury or an accident to the | ow
back. Peter described the omtted information regarding Guidry’s
back history as “very inportant.”

Despite this evidence, Guidry contends that no substanti al
evi dence existed to support the jury' s finding that she nade a
material m srepresentation with the intent to deceive Pau
Revere. |In support of this contention, she offers circunstanti al
evi dence which she believes shows that the jury s verdict does
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not reflect the “truth and right of the case.” Quidry asserts
that if she wanted to decei ve Paul Revere, she woul d not have
signed an authorization for the rel ease of nedical information,
she woul d not have disclosed information regarding her other pre-
exi sting conditions on her application, and she would not have
i nformed Paul Revere of her pre-existing | ow back condition on
the claimform Also, while Wrnser had no specific recollection
of going over questions in the application, GQuidry did have
specific recollections of telling Wrnser about her prior back
hi st ory.

“Even though we m ght have reached a different conclusion if
we had been the trier of fact, we are not free to reweigh the
evidence or to re-evaluate credibility of wtnesses.” Ri deau v.

Parkem | ndus. Servs., Inc., 917 F.2d 892, 897 (5th Cr. 1990).

Vi ewi ng the evidence and all reasonable inferences in the |ight
nost favorable to the jury' s verdict, we find that the jury had
sufficient evidence fromwhich to conclude that Guidry materially
m srepresented her true nedical condition with the intent to
decei ve Paul Revere.

Because we agree with the district court that Paul Revere
bore the requisite burden of proof under Louisiana Revised
Statute 8§ 22:619, we also conclude that the jury had a sufficient
evidentiary basis for finding that Paul Revere had just and
reasonabl e grounds for denying Quidry’s claimfor disability
benefits. Further, because the finding of nmaterial
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m srepresentation with the intent to deceive bars Guidry’s
recovery under the Paul Revere disability policy, we need not
address CGuidry’s contention that there was no evidence to support
a second jury finding barring recovery, that is, that Guidry’s
disability was caused by a pre-existing condition.
I11. DISTRICT COURT' S CHANGED RULI NG

Quidry asserts that the district court commtted reversible
error in changing its ruling on the last day of trial to allow
Paul Revere to assert the affirmative defense of pre-existing
condition. In pre-trial conference, the district court judge
deci ded that Paul Revere could not assert the affirmative defense
of pre-existing condition. On the norning of the final day of
trial, however, the district court judge determ ned that there
woul d be an interrogatory and jury instructions on the pre-
existing condition defense. Quidry believes that in order to
assert this defense, Paul Revere nust neet the requirenents of
Loui siana Revised Statute 8§ 22:619. The jury instructions,
however, did not require that Paul Revere neet the burden set

forth by this statute.! Qidry asserts that the district court

The jury instructions regarding the pre-existing condition
def ense stated:

[t] he burden of proof is on the insurer to prove, by a
preponderance of the evidence, that plaintiff’s
disability resulted froman undi scl osed pre-existing
condition as defined in the policy. Thus, it is Pau
Revere’s burden to prove the pre-existing condition was
not disclosed by plaintiff to defendant and to prove
the plaintiff’s disability resulted froma physica
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not only erred inits interpretation of the applicable |aw for
the pre-existing condition defense, but also violated the | aw of
the case doctrine in changing its ruling on the last day of trial
t hereby preventing Guidry fromaddressing all the issues
presented at the trial in opening statenents and the case in
chief. Quidry further asserts that this nust have confused the
jury and caused CGuidry’'s counsel to |lose credibility.

The | aw of the case doctrine states that when a court
deci des upon a rule of law, that decision should continue to
govern the sane issues in subsequent stages of the sane case.

Copeland v. Merrill Lynch & Co., 47 F.3d 1415, 1423 (5th Cr.

1995). This doctrine is a discretionary rule of practice which
does not limt the power of the court to revisit a |legal issue.
Id. at 1424.

While the jury did find that Guidry’s disability was caused
by a pre-existing condition as defined by the policy, they also
found the el enents necessary to establish the defense of materi al
m srepresentation with the intent to deceive. These elenents
fulfill the requirenents of Louisiana Revised Statute § 22:619,
which is what GQuidry urges is necessary to uphold a pre-existing

condi ti on def ense.

condition for which, prior to the date of issue of the
policy, synptons existed that would have caused an
ordinarily prudent person to seek diagnosis, care, or
treatment or for which nedical advice or treatnent was
recommended by or received froma physician.
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Even if the jury instructions were erroneous, we wll not
reverse if we determne that the chall enged instruction could not

have affected the outcone of the case. FDICv. Mjalis, 15 F. 3d

1314, 1318 (5th Gr. 1994). The jury' s finding relating to the
pre-existing condition defense is irrelevant in light of the
jury’s answers to the previous interrogatories establishing
material m srepresentation with the intent to deceive thus
relieving Paul Revere of liability for GQuidry’s claimfor
disability benefits.

Assum ng w thout deciding that the district court commtted
error in allowing the pre-existing condition defense, it was
harm ess error within the meaning of FED. R Cv. P. 61.2 Nothing
in the record indicates jury confusion or the loss of credibility
of Guidry’s counsel as a result of the district court’s decision
to allow the additional defense on the third day of trial. The

district court’s decision to allow the defense of pre-existing

2Rul e 61 provides:

No error in either the adm ssion or the exclusion of
evidence and no error or defect in any ruling or order
or in anything done or omtted by the court or by any
of the parties is ground for granting a new trial or
for setting aside a verdict or for vacating, nodifying,
or otherw se disturbing a judgnent or order, unless
refusal to take such action appears to the court

i nconsi stent with substantial justice. The court at
every stage of the proceedi ng nust disregard any error
of defect in the proceedi ng which does not affect the
substantial rights of the parties.
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condition did not affect the outcone of the case and was
t heref ore harnl ess.
' V. CONCLUSI ON
For the foregoing reasons, we AFFIRM the judgnent of the

district court.
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