UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96- 30886
Summary Cal endar

BENJAM N MACKEY,
Peti ti oner- Appel | ant,
ver sus

BURL CAIN, Warden, Louisiana State Penitentiary;
RI CHARD P. | EYOUB, Attorney Ceneral, State of Loui siana,

Respondent s- Appel | ees.

Appeal fromthe United States District Court for the
Eastern District of Louisiana
(96- CV-694-E)

April 7, 1997
Bef ore H G3 NBOTHAM W ENER, and BENAVIDES, G rcuit Judges.
PER CURI AM ~
Benjam n Mackey, Louisiana inmate #126019, appeals the
di sm ssal, without prejudice, of his habeas petition for failureto
exhaust state renedies. W have carefully reviewed the argunents
and the appellate record. For essentially the same reasons upon

which the district court relied by adopting the nmagi strate judge's

"Pursuant to Local Rule 47.5, the court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunstances set forth in Local Rule 47.5. 4.



report, see Mackey v. Cain, No. 96-694 (E.D. La. Aug. 13, 1996), we

conclude that the district court did not clearly err inits finding
t hat Mackey did not present his federal habeas claimto the state
suprene court and therefore, the district court did not err in
basi ng di sm ssal on Mackey's failure to exhaust.

AFFI RVED.



