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PER CURI AM *

Keith Fennidy, a federal prisoner (# 22810-034), appeals
fromthe district court’s judgnment denying his 28 U . S.C. § 2255
notion to set aside his conviction.

Fenni dy contends that his guilty-plea conviction for using a
firearmduring a drug-trafficking crinme, 18 U. S.C. 8§ 924(c),
shoul d be vacated in light of the Suprenme Court’s decision in

Bailey v. United States, 516 U. S. 137 (1995). Fennidy’'s pro se

argunent, liberally construed, is that the factual basis

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



No. 96- 30665
-2

presented by the Governnment in support of his guilty plea does

not support his conviction under the “use” prong of 8§ 924(c) as
defined in Bailey. The plea colloquy reflects that the
Governnent stated only that a sem automatic pistol “was | ocated
in the passenger conpartnent” of the car in which Fennidy and his
codefendant, WIlliam Carter, were riding.

Codef endant Carter raised nearly identical contentions in
his own 8§ 2255 notion. |In addressing Carter’s appeal fromthe
denial of 8 2255 relief, this court reasoned that the “nere
| ocation [of the gun] inside an autonobil e does not, wthout

nore, equate with the "use’ of a firearmin relation to a drug

trafficking offense.” United States v. Carter, 117 F.3d 262, 265

(5th Gr. 1997). The court reversed Carter’s contention, vacated
his sentence, and remanded for further proceedi ngs.

Fenni dy and codefendant Carter pleaded guilty during the
sane plea proceeding. For reasons identical to those set forth
in Carter, we conclude that there was not a factual basis for
Fennidy's guilty plea to the 8 924(c) offense. Accordingly, the
judgnment of the district court is REVERSED, Fennidy’'s 8§ 924(c)
conviction is REVERSED, his sentence is VACATED, and this case is
REMANDED f or further proceedi ngs.

REVERSED, VACATED, AND REMANDED



